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Your ref: Margin Requirements for Non-
Cleared OTC Derivatives 

Direct : 
 

011 645-6708 

E-: garyh@banking.org.za 

Dear Minster Nene 
 

Section 83 of Insolvency Act, 24 of 1936 
 

Purpose 
The purpose of my letter is to request that the Minister of Finance: 
 

1. Support the Banking Association South Africa (“BASA”) proposal for an amendment 
to the Insolvency Act to allow margin (collateral) held in a manner (to cater for Over 

the Counter Derivative transactions) to be “freely available”, in the event of a  
counterparty's default. 

2. Request your engagement with the Minster of Justice and Correctional Services to 

propose this request and support such request, to Parliament. 
 

Background 
 
My office has been engaging with your office (Treasury), the Department of Justice 

(DoJ), South African Reserve Bank (SARB) and Financial Sector Conduct Authority 
(formerly the Financial Services Board (FSB)) (FSCA); to try and resolve a potential 

systemic risk issue that will arise in February 2019, if we cannot amend the current 
Insolvency Act as set out below. Our concerns are that: 
 

(i) Some international US banks have ceased trading OTC derivatives with some South 
African banks and others are likely to follow suit.  This is due to the relevant 

provisions of the Insolvency Act not being aligned with the international margin 
requirements to allow for margin to be “readily” or “promptly” available to a secured 
creditor on the event of a default; 

(ii) South African banks will be unable to comply with South Africa’s own margin 
requirements1 due to the relevant provisions of the Insolvency Act not allowing for 

the margin to be available within a reasonable time to a secured creditor;  in the 
event of default and; 

 

                                            

1 Margin Requirements for Non-Centrally Cleared Derivative Transactions as set out in Sect.19 of the Financial Markets Act, 2012 
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(iii) Banks and their clients will be unable to hedge their risk, for example in the case 

of foreign exchange risk, which would lead to a systemic risk issue. 
 

Not only will this be a systemic risk issue, but it could impact on South Africa’s 
obligations to the G20, in terms of the regulation of the OTC derivatives market.    

 
In our previous written recommendations (see attached: #229955 and #210974) and 
engagements, we have requested an amendment to clause 83 of the Insolvency Act (to 

comply with the new margin requirements for counterparties to collect and post initial 
margin (IM) and variation margin (VM) on non-centrally cleared OTC derivative 

contracts), and we once again request your urgent consideration and support to request 
the DoJ, for an amendment to Clause 83 of the Insolvency Act. 
 

We have taken note of the FSCA's comments in paragraph 3 of their Press Release 
(dated 8 August 2017) and the FSCA's recognition of the BCBS-IOSCO requirement for 

initial margin to be capable of immediate realisation and that the South African 
Insolvency Act, 1936 ("Insolvency Act") does not currently allow the collector of initial 
margin to immediately realise the initial margin in the manner required.  

 
Summary of issues and solution 

 
• Under South African law, initial margin must be held in such a manner that it is 

"available… in the event of the counterparty's default" (section 4.3(2) of the 

Margin Requirements); 
• Similarly, initial margin posted to foreign counterparties under foreign margin 

rules must be "readily" and "promptly" realisable to be set-off against the 
creditor's claim in the event of a counterparty default; 

• The Insolvency Act prevents secured creditors from accessing their initial margin 

because section 83(10) requires all proceeds to be paid over to the liquidator, 
even where the collateral is in the form of listed securities traded and realised on 

a recognised securities exchange; 
 
Therefore, it is proposed that the following new provisions should be added at the end 

of section 83 – 
83B Special provisions for realisation of securities for claims in terms of 

master agreements 
 

(i) A creditor under a master agreement as defined in section 35B may, 
notwithstanding the provisions of sub-section (10) of eighty-three, apply the 
proceeds of the sale of any property realised in accordance with sub-section (2) 

of eighty-three, to settle any unpaid debt secured by such property and arising 
out of such master agreement and thereafter to pay any balance of the proceeds 

to the trustee.  
(ii) The creditor will be liable to pay the costs referred to in sub-section (1) of eighty-

nine. If the trustee disputes the preference or the creditor fails to pay the costs 

referred to in sub-section (1) of eighty-nine, the trustee may apply to court, after 
notice of motion to the creditor, for an order compelling the creditor to pay him 

forthwith. Upon such application the court may make such order as to it seems 
just. 
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Legal Analysis of section 43(2) of the Margin Requirements 

 
Our legal representative (CDH2) reviewed the proposed new language in section 4.3(2) 

of the Margin Requirements which states "Initial margin must be held in such a manner 
that it is available to the person who collected the initial margin in the event of the 

counterparty's default." It is our combined view that, from the time an ODP3 or their 
counterparty first posts initial margin as required under the Margin Requirements, such 
ODP or counterparty will be in breach of the peremptory requirements imposed in 

section 4.3(2) of the Margin Requirements.   
 

Urgent amendment is required to the Insolvency Act so that ODPs and their 
counterparties will be in a position to comply with section 4.3(2) of the Margin 
Requirements, as and when each phase of implementation takes effect (as early as 1 

January 2018 in some cases). If the Insolvency Act is not amended, then none of the 
initial margin posted will qualify as eligible collateral and all ODPs and Counterparties 

will automatically be in breach of section 4.3(2) of the Margin Requirements from the 
moment they commence posting initial margin under the Margin Requirements. This 
unintended consequence should be remedied urgently as the SA Margin Requirements 

currently have an effective date of 1 January 2018 (which is likely to be amended to a 
date in the near short term). 

 
Section 4.3(2) of the Margin Requirements is peremptory in its requirement that initial 
margin must be available to the person who collected it. CDH has considered the 

meaning of the phrase "available…in the event of the counterparty's default" as it 
appears in section 4.3(2) of the Margin Requirements.  

 
A counterparty's "default" would include a default due to an insolvency event. It would 
be impossible for any person to post initial margin in such a manner that it would be 

"available" upon default, as the initial margin would always be subject to the provisions 
of the Insolvency Act and the powers of the liquidator upon insolvency of the defaulting 

counterparty. As it stands, initial margin pledged to a collateral taker under the Margin 
Requirements would, in the event of a counterparty default, have to be sold  and (in 
terms of section 83(10) of the Insolvency Act) the proceeds would have to be paid 

across to the liquidator of the defaulting party. Once the proceeds of the initial margin 
are paid to the liquidator, the lengthy enforcement process follows before any net 

proceeds would ever become "available" to the collateral taker (i.e. secured creditor).  
This causes a significant timing issue, and prevents (or at least delays) the secured 

party from applying the proceeds of the realization of the initial margin to the debt owed 
under the OTC derivatives transaction timeously. In the derivatives market, the delay 
caused by waiting for the liquidator to complete the winding-up process creates more 

systemic market risk, as that secured party may itself become insolvent or distressed 
by virtue of not having timely access to the proceeds of the collateral it was holding. In 

this regard a truncated process is warranted, so that the default of one counterparty 
does not also lead to the default of its secured creditors. 
 

The same timing issue applies to obligations arising from transactions on the JSE Limited 
("JSE"), where securities listed on the JSE have been pledged as collateral security for 

obligations in respect of a debtor's transactions executed on the JSE. We understand 
that the JSE has been actively engaging with yourselves to bring about amendments to 
the Insolvency Act to remove the delay in accessing the proceeds of the realised 

                                            

2 Cliff Dekker Hofmeyr 
3 Over-the-Counter Derivatives Provider 



Page 4 
 

 
GARYH/#238200_V2 

collateral held in respect of obligations arising from transactions on the JSE. As in the 

listed space, the over-the-counter derivatives market requires similar remedial action 
to be taken, and our representations in this regard align with those of the JSEs.  

 
Non-compliance with BCBS-IOSCO margin rules 

 
In addition, foreign margin requirements are based on the same BCBS-IOSCO principles 
and also require that initial margin must be "readily" or "promptly" realisable upon 

default of the collateral provider and the creditor must be able to apply the proceeds 
thereof to settle the debt owed to it.  Some South African banks are already legally 

compelled to post initial margin to foreign counterparties.  However, these South African 
banks are unable to comply with the foreign margin rules because posted collateral 
cannot be made available to the secured creditor in the event of the bank's default.  

Unless the Insolvency Act is amended, foreign institutions will cease trading OTC 
derivatives with South African counterparties. 

 
For example, as from 1 September 2016, certain US margin rules became mandatory 
requiring South African entities to post initial margin to US counterparties in respect of 

their non-cleared OTC trades.  The equivalent EU rules came into effect on or about 4 
February 2017 (together the "foreign margin rules"). 

 
We express the same concern regarding the foreign margin rules as follows –  
• the foreign margin rules require that for collateral to be eligible as initial margin, the 

counterparty receiving the initial margin collateral must be able to promptly and 
readily liquidate or realise and set-off the initial margin collateral in the case of a 

default (including insolvency) by the South African party; 
• the initial margin must be held in a segregated account and secured by a pledge; 

and 

• the Insolvency Act does not fully allow for the speedy or prompt liquidation or 
realisation of pledged collateral (or security) in the case of a default by a South 

African party, where that party is insolvent. 
 
This means that the pledgee (in this scenario, the international counterparty to which 

the South African entity has posted initial margin), will not be able to "readily" or 
"promptly" realise and set off the initial margin collateral as is required under the 

relevant foreign margin rules, with the result that initial margin pledged by South 
African entities is not regarded as eligible collateral. 

 
The foreign margin rules have been promulgated as follows –  
• the USA Commodities Futures Trading Commission ("CFTC") published the "Final 

Rules on Margin Requirements for Un-cleared Swaps for Swap Dealers and Major 
Swap Participants" and the Prudential Regulators ("PR") published the Final Rule 

titled "Margin and Capital Requirements for Covered Swap Entities" ("PR Rules"); 
• the Canadian Office of the Superintendent of Financial Institutions published 

Guideline E22 – "Margin Requirements for Non-Centrally Cleared Derivatives" 

("Canadian Rules"); 
• the Financial Agency of Japan published margin rules pursuant to the Financial 

Instruments and Exchange Act ("Japanese Rules"); and 
• the European Commission published the final delegated regulation on the "Margin 

requirements for derivative trades not cleared by a central counterparty" ("EU 

Rules"). 
 

Like the FSCA, these regulators have based their margin rules on the BCBS-IOSCO 
framework. Under the CFTC Rules, the PR Rules, the Canadian Rules and the Japanese 



Page 5 
 

 
GARYH/#238200_V2 

Rules, the collection and posting of the initial margin became mandatory on 1 

September 2016 for certain impacted entities. Under the EU Rules, the collection and 
posting of initial margin became mandatory on or about 4 February 2017 for certain 

impacted entities. 
 

As stated above, for a foreign counterparty to be allowed to enter into an OTC derivative 
contract with South African banks and financial institutions, the foreign counterparty 
receiving initial margin must be able to promptly and readily or within a reasonable 

amount of time, liquidate or realise the initial margin in the case of a default by the 
South African posting party, and be able to use the cash proceeds of the realisation of 

the initial margin to enter into equivalent derivative contracts with another counterparty 
or to hedge (manage) the resulting risk.   
 

Our proposal below will address this issue, and align the Insolvency Act with both the 
FMA Margin Requirements and the foreign margin rules. 

 
Proposal 

 

Amending or removing section 4.3(2) of the Margin Requirements would be untenable 
and would be a significant deviation from the BCBS-IOSCO principals to which South 

Africa is subject. However, market participants simply cannot comply with the FMA and 
these Margin Requirements until the Insolvency Act is amended. We believe that the 
two pieces of legislation could be harmonised if the Insolvency Act recognised the 

requirements of section 4.3(2) of the Margin Requirements in respect of the OTC 
derivatives contracts which are subject to the Margin Requirements. 

 
Our proposal is therefore that section 83 of the Insolvency Act (an excerpt of which is 
attached hereto marked Annexure A) be amended accordingly. 

 
We welcome the recent amendments to certain definitions in section 83 of the 

Insolvency Act. We accept that foreign financial instruments as defined in the FSR Act 
are now expressly included within section 83(2) of the Insolvency Act so that such 
foreign instruments listed on external exchanges can be realised in the same way that 

South African listed securities are realised.  
 

Both foreign and locally listed securities may now be realised in terms of the procedure 
set out in section 83(2) as read with section 83(8) of the Insolvency Act. Section 83(8) 

allows listed securities to be sold by the creditor immediately through (or to) an 
authorised user of a local exchange or through (or to) an authorised user of an external 
exchange, as applicable.  These amendments add clarity and bring the old definitions 

in the Insolvency Act in line with the new definitions under the FMA. 
 

The only further required amendment to the Insolvency Act would be to allow the 
proceeds of such immediate sale of the property realised in accordance with section 
83(2) as read with section 83(8) (i.e. listed securities) to be retained by the creditor 

and applied to that portion of the unpaid debt secured by that property (i.e. the listed 
securities).   

 
We believe that the JSE has requested similar amendments to the Insolvency Act, and 
we therefore propose that two new sections be added at the end of section 83, namely 
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a section 83A for transactions executed on an exchange, and a section 83B for over-

the-counter transactions documented under "master agreements4".   
  

Our proposal is therefore – 
 

83 A Special provisions for 

transactions on 

exchange 

As per the JSE recommendation discussed above 

83 B Special provisions for 

realisation of 

securities for claims 

in terms of master 

agreements 

A creditor under a master agreement as defined in 

section 35B may, notwithstanding the provisions of 

sub-section (10) of eighty-three, apply the proceeds 

of the sale of any property realised in accordance 

with sub-section (2) of eighty-three, to settle any 

unpaid debt secured by such property and arising 

out of such master agreement and thereafter to pay 

any balance of the proceeds to the trustee.  

The creditor will be liable to pay the costs referred 

to in sub-section (1) of eighty-nine. If the trustee 

disputes the preference or the creditor fails to pay 

the costs referred to in sub-section (1) of eighty-

nine, the trustee may apply to court, after notice of 

motion to the creditor, for an order compelling the 

creditor to pay him forthwith. Upon such application 

the court may make such order as to it seems just. 

 
The above language does not interfere with the creditor's duty to prove a claim in terms 

of section 83(5). The same provisions in section 83(12) can operate in respect of the 
excess/residual. The remainder of the provisions in section 83 do not apply to property 

realised in accordance with section 83(2) as read with section 83(8). 
 

Conclusion 
 

By implementing the new clause 83 A & B, the conflict between section 4.3(2) of the 

Margin Requirements as well as the foreign margin regimes vis a vis the Insolvency Act 
will be cured in respect of the OTC derivatives market trading under "master 

agreements", without any unintended consequences for insolvency proceedings in 
respect of other types of claims and contracts secured by securities listed on local or 
foreign exchanges. 

 
Given the fact that the Margin Requirements under the FMA are being phased in from 1 

January 2018 (likely to be amended to a date in the near short term), and given that 
South African banks are already in breach of their margin obligations under the margin 

                                            

4 Master agreements" are already clearly defined in section 35B of the Insolvency Act 
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rules of certain foreign jurisdictions, it would not be advisable to delay the amendments 

to section 83 until the Financial Services Laws General Amendment Bill ("Omnibus Bill") 
OR a full review of the Insolvency Act is drafted. 

 
We look forward to engaging with you further on this matter to ensure the margin 

requirements framework can be implemented in an orderly manner with the least 
disruption to the local financial market. 
 

Yours sincerely 
 

 

 
Cas Coovadia 
MANAGING DIRECTOR 
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           Annexure A 

 

83.  Realization of securities for claims 

(1) A creditor of an insolvent estate who holds as security for his claim any 

movable property shall, before the second meeting of the creditors of that 
estate, give notice in writing of that fact to the Master, and to the trustee 

if one has been appointed. 

(2) If such property consists of a marketable security, a bill of exchange or a 
financial instrument as defined in section 1 of the Financial Markets Control 

Act, 1989 (Act No. 55 of 1989), the creditor may, after giving the notice 
mentioned in subsection (1) and before the second meeting of creditors, 

realize the property in the manner and on the conditions mentioned in 

subsection (8). 

   [Sub-s. (2) substituted by s. 30 (a) of Act No. 54 of 1991.] 

(2)  If such property consists of securities as defined in section 1(1) of the Financial 

Markets Act, 2012 (Act No. 19 of 2012), a bill of exchange or a financial 

instrument or a foreign financial instrument as defined in section 1(1) of the 

Financial Sector Regulation Act, 2017, the creditor may, after giving the notice 

mentioned in subsection (1) and before the second meeting of creditors, realise 

the property in the manner and on the conditions mentioned in subsection (8). 
 
 [Sub-s. (2) substituted by s. 30 of Act No. 54/91 and s.290, item 2 w.e.f a date to be  determined 
by the Minister by notice in the Gazette] 

 
[Proposed amendment: Subs (2) to be substituted by s.290, items 2 w.e.f. a date to be determined by the 
Minister by notice in the Gazette] 

(3) If such property does not consist of a marketable security or a bill of 

exchange, the trustee may, within seven days as from the receipt of the 
notice mentioned in subsection (1) or within seven days as from the date 
which the certificate of appointment issued by the Master in terms of 

subsection (1) of section eighteen or subsection (2) of section fifty-six 
reached him, whichever be the later, take over the property from the 

creditor at a value agreed upon between the trustee and the creditor or at 
the full amount of the creditor's claim, and if the trustee does not so take 

over the property the creditor may, after the expiration of the said period 
but before the said meeting, realize the property in the manner and on the 
conditions mentioned in subsection (8). 

(3) If such property does not consist of securities or a bill of exchange, the trustee 

may, within seven days as from the receipt of the notice mentioned in subsection 

(1) or within seven days as from the date which the certificate of appointment 

issued by the Master in terms of subsection (1) of section eighteen or subsection 

(2) of section fifty six reached him, whichever be the later, take over the 

property from the creditor at a value agreed upon between the trustee and the 

creditor or at the full amount of the creditor's claim, and if the trustee does not 
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so take over the property the creditor may, after the expiration of the said 

period but before the said meeting, realise the property in the manner and on 

the conditions mentioned in subsection (8) 
 
[Proposed amendment: Subs (3) to be substituted by s.290, items 2 w.e.f. a date to be determined by the 
Minister by notice in the Gazette] 

(4) If no trustee has been appointed before the said meeting, the creditor may, 

with the permission in writing of the Master and before the said meeting, 
realize in manner and on the conditions mentioned in subsection (8) any 

such property which he is not entitled to realize in terms of subsection (2). 

(5) The creditor shall, as soon as possible after he has realized such property, 

prove in terms of section forty-four the claim thereby secured and he shall 
attach to the affidavit submitted in proof of his claim a statement of the 
proceeds of the realization and of the facts on which he relies for his 

preference. 

(6) If he has not so realized such property before the second meeting of 
creditors, he shall as soon as possible after the commencement of that 
meeting deliver the property to the trustee, for the benefit of the insolvent 

estate and if the creditor has not delivered the said property to the trustee 
within a period of three days as from the commencement of the said 

meeting the trustee may demand from him delivery of such property. If 
the creditor fails to comply with such demand of the trustee, the Master, 
at the request of the trustee and after notice to the creditor shall direct the 

deputy-sheriff within whose area of jurisdiction the property is situate to 
attach the property and to deliver it to the trustee, and in that case the 

creditor shall be liable for the deputy-sheriff's costs, as taxed and allowed 
by the Master. If those cannot be recovered from the creditor, they shall 

be paid out of the estate as part of the costs of the sequestration. 

(7) When the trustee has received the property mentioned in subsection (6), 

the said creditor may prove his claim and place a value upon the said 

property in terms of subsection (4) of section forty-four. 

(8) The creditor may realize such property in the manner and on the conditions 

following, that is to say- 

(a) if it is - 

(i)  any property of a class ordinarily sold through a stock-broker 

as defined in section 1 of the Stock Exchanges Control Act, 
1985 (Act No. 1 of 1985), the creditor may, subject to the 

provisions of the said Act and (where applicable) the rules 
referred to in section 12 thereof, forthwith sell it through a 
stock-broker, or if the creditor is a stock-broker, also to 

another stock-broker; or 

(ii)  a financial instrument referred to in subsection (2), the 

creditor may, subject to the provisions of the Financial 
Markets Control Act, 1989, and rules referred to in section 17 

thereof, forthwith sell it through a financial instrument trader 
as defined in section 1 of the said Act, or, if the creditor is a 

financial instrument trader or financial instrument principal 
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as defined in section 1 of the said Act, also to another 

financial instrument trader or financial instrument principal; 

 

 

 

     [Para. (a) substituted by s. 30 (b) of Act No. 54 of 1991.] 

(a)  if it is any property of a class ordinarily sold through an authorised user or 

an external authorised user, on an exchange or an external exchange, each 

defined in section 1(1) of the Financial Markets Act, 2012 (Act no. 19 of 

2012) or, where applicable, a person prescribed by the Minister of Finance 

as a regulated person in terms of section 5 of that Act, the creditor may, 

subject to the provisions of that Act and applicable standards and rules in 

terms of that Act, immediately sell it through an authorised user, external 

authorised user or such regulated person, or if the creditor is an authorised 

user, external authorised user or regulated person, or if the creditor is an 

authorised user, external authorised user or regulated person; 
 
 [Para. (a) substituted by s. 30 of Act No. 54/91 and s.290, item 2 w.e.f a date to be  determined 
by the Minister by notice in the Gazette] 

 
[Proposed amendment: Para. (a) to be substituted by s.290, items 2 w.e.f. a date to be determined by 
the Minister by notice in the Gazette] 

(b) if it is a bill of exchange, the creditor may realize it in any manner 

approved of by the trustee or by the Master; 

(c) if it consists of a right of action, the creditor shall not realize it except 

with the approval of the trustee or of the Master; 

(d) if it is any other property, the creditor may sell it by public auction 
after affording the trustee a reasonable opportunity to inspect it and 

after giving such notice of the time and place of the sale as the 
trustee directed. 

(9)  As soon as the trustee has directed a creditor in terms of paragraph (d) 
of subsection (8) to give notice of a sale by public auction, the trustee 
shall give notice in writing to all the other creditors of the estate in 

question of the time and place of the proposed sale. 

(10)  Whenever a creditor has realized his security as hereinbefore provided he 

shall forthwith pay the net proceeds of the realization to the trustee, or if 
there is no trustee, to the Master and thereafter the creditor shall be 
entitled to payment, out of such proceeds, of his preferent claim if such 

claim was proved and admitted as provided by section forty-four and the 
trustee or the Master is satisfied that the claim was in fact secured by the 

property so realized.  If the trustee disputes the preference, the creditor 
may either lay before the Master an objection under section one hundred 

and eleven to the trustee's account, or apply to court, after notice of 
motion to the trustee, for an order compelling the trustee to pay him 
forthwith. Upon such application the court may make such order as to it 

seems just. 
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(11)  If a creditor has valued his security when proving his claim, the trustee, if 

authorized by the creditors, may, unless the creditor has realized his 
security in terms of subsection (2) or (3), within three months as from the 

date of his appointment or as from the date of the proof of the claim 
(whichever is the later) take over the property (whether movable or 

immovable) which constitutes the security at the value placed thereon by 
the creditor when his claim was proved: Provided that if two or more 
creditors have a pledge or special mortgage of the same property, a 

creditor who has valued his security shall be deemed to have valued, and 
the trustee shall be entitled to take over, only the preferent rights of the 

creditor in respect of the property, and not the property itself. If the trustee 
does not, within that period, take over the said property or security he 
shall realize it for the benefit of all creditors whose claims are secured 

thereby, according to their respective rights. 

 [Sub-s. (11) amended by s. 24 (a) of Act No. 16 of 1943 and substituted by s. 27 of Act No. 99 of 1965.] 

(12)  If the claim of a secured creditor exceeds the sum payable to him in respect 
of his security he shall be entitled to rank against the estate in respect of 

the excess, as an unsecured creditor, and if the net proceeds of any such 
property exceed all claims secured thereby the balance, after payment of 
those claims, shall be added to the other free residue (if any) in the estate 

in question. 

(13)  The preceding provisions of this section shall apply mutatis mutandis in 

respect of any creditor for value of a solvent spouse mentioned in section 
twenty-one, who holds as security for his claim against that spouse any 
movable property belonging to that spouse. 

   [Sub-s. (13) substituted by s. 24 (b) of Act No. 16 of 1943.] 

83A  Special provisions for transactions on exchange 

 [●]  

83B Special provisions for realization of securities for claims in terms 

of master agreements 

(i) A creditor under a master agreement as defined in section 35B may, 
notwithstanding the provisions of sub-section (10) of eighty-three, 

apply the proceeds of the sale of any property realised in accordance 
with sub-section (2) of eighty-three, to settle any unpaid debt secured 
by such property and arising out of such master agreement and 

thereafter to pay any balance of the proceeds to the trustee.  
(ii) The creditor will be liable to pay the costs referred to in sub-section 

(1) of eighty-nine. If the trustee disputes the preference or the 
creditor fails to pay the costs referred to in sub-section (1) of eighty-
nine, the trustee may apply to court, after notice of motion to the 

creditor, for an order compelling the creditor to pay him forthwith. 
Upon such application the court may make such order as to it seems 

just. 
 

 
 


