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Eng: Adv. E. Picarra
Email: EPicarra@justice.gov.za

Honourable B Mbete

Speaker of the National Assembly
P.O.Box 15

Cape Town

8000

Dear Ms Mbete

RATIFICATION OF THE EXTRADITION AND MUTUAL LEGAL ASSISTANCE IN
CRIMINAL MATTERS TREATIES BETWEEN THE REPUBLIC OF SOUTH AFRICA
AND THE UNITED ARAB EMIRATES IN TERMS OF SECTION 231(2) OF THE
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 (ACT 108 OF 1996)

| have the honour to request the National Assembly's approval that the Extradition and
Mutual Legal Assistance in Criminal Matters Treaties between the Republic of South
Africa and the United Arab Emirates be ratified in terms of Section 231(2) of the
Constitution.

The Extradition Act, 1962 (Act 67 of 1962), inter alia, provides in Section 2(1)(a) that
the President may, on such conditions as he may deem fit but subject to the provisions
of the Act, enter into an agreement with any foreign state, other than a designated
state, providing for the surrender on a reciprocal basis of persons accused or
convicted of the commission within the jurisdiction of the republic or such state or any
territory under the sovereignty or protection of such state, of an extraditable offence or

offences specified in such agreement. A similar provision /eiigts in Section 27(1) of the
/
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International Cooperation in Criminal Matters Act, 1996 (act 75 of 1996).

Section 2(3)(a) of the Extradition Act, 1962 (Act 67 of 1962) subsequently states that
no such agreement or any amendment thereof shall be of any force or effect until the
ratification of, or amendment of such agreement, or designation has been agreed to by
Parliament. Section 27(2) of the Internatiocnal Cooperation in Criminal Matters Act,
1986 (Act 75 of 1996) equally states that the Minister of Justice and Correctional
Services shall, as soon as practical after Parliament has agreed to the ratification, or
accession to, or amendment, or revocation of an agreement referred to in Section
27(1), give notice thereof in the gazette.

The State Law Advisers have indicated that the proposed Treaties are not in conflict
with South Africa’s domestic law and existing international obligations.

President Ramaphosa authorized the Minister of Justice and Correctional Services to
sign the Treaties on behalf of the Government of the Republic of South Africa. Both
Treaties were signed on 25 September 2018, in Abu Dhabi by the Minister.

Articles 23(1) and 23(2) of both the Extradition and Mutual Legal Assistance in
Criminal Matters Treaties respectively state as follows:

(1) “this treaty shall be ratified in accordance with the constitutional procedures of the
parties and the instruments of ratification shall be exchanged through diplomatic
channels”

(2) “this trealy shall enter into force thirty (30) days after the date of the exchange of
the instruments of ratification”.

Section 231(2) of the Constitution provides as follows: “an international agreement
binds the republic only after it has been approved by resolution in both the national
assembly and the national council of provinces, unless it is an agreement referred fo in
subsection (3).”.

As soon as parliament has approved the ratification of the treaties, the minister for




Justice and Correctional Services will give notice thereof in the gazette in terms of
Section 2(3) of the Extradition Act, 1962 (Act 67 of 1962) and Section 27(2) of the
International Cooperation in Criminal Matters Act, 1996 (Act 75 of 1996).

In the light of the above and in an attempt to fight all forms of transnational crime, |
request the National Assembly to approve the ratification of the said Treaties.

TM MASUTHA, MP (ADV)

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES
Date: 24 1o/ 2.01%



NATIONAL ASSEMBLY
RESOLUTION

The National Assembly approves the ratification of the Extradition Treaty
between the Republic of South Africa and the United Arab Emirates in terms of

section 231(2) of the Constitution of the Republic of South Africa, 1996 (Act
108 of 1996).




NATIONAL ASSEMBLY
RESOLUTION

The National Assembly approves the ratification of the Mutual Legal Assistance
in Criminal Matters Treaty between the Republic of South Africa and the

United Arab Emirates in terms of section 231{(2) of the Constitution of the
Republic of South Africa, 1996 (Act 108 of 1996).



TREATY
BETWEEN
THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA
AND
THE GOVERNMENT OF THE UNITED ARAB EMIRATES
ON
MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
PREAMBLE

THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA
and THE GOVERNMENT OF THE UNITED ARAB EMIRATES,
hereinafter referred to as “the Parties”;

GUIDED by the friendly relations between the two
countries, and recognizing the need to facilitate
the widest measures of mutual legal assistance in
criminal matters:.

HAVE AGREED as follows:

Article 1

Obligation to Provide Mutual Legal Assistance

The Parties shall grant each other under this
Treaty the widest measures of wmutual legal
assistance in criminal matters.

Article 2

The Central Authorities

1. The Central Authority of each Party shall make
and receive requests pursuant to this Treaty:

a) for the Government of The Republic of South
Africa the Central Authority shall be the
Director General of the Department of Justice
and Constitutional Development;and

b) for the Government of the United Arab
Emirates the Central Authority shall be the
Ministry of Justice.




2. The Central Authorities shall communicate with
one another through diplomatic channels for the
purpose of this Treaty.

Article 3

Scope of Aggistance

1. The Parties shall provide, in accordance with
the provisions of this Treaty, mutual legal
assistance to each other, in respect of the
investigation, prosecution and proceedings
related to criminal matters.

2. Assistance shall include:

a) taking the testimony or statements of
persons

b) providing documents, records and articles of
evidence:

c)locating and identifying persons or items;

d) serving of documents;

e) transferring persons in custody for
testimony or to assist in investigation:

f) executing requests for searches and
seizures:

g) measures to locate, restrain and forfeit the
proceeds of crime;

h)executing pecuniary sentences, restitution
and compensatory orders; and

i)any other form of cooperation in so far as
it is nct contrary to the national laws of
the Requested Party within the scope of this
Treaty.

3.This treaty is solely for the purpose of mutual
legal assistance between the Parties and the
provisions thereof shall not give rise on the
part of a private party to obtain evidence.

4.This Treaty shall apply to requests made
pursuant to it whether or not the offence in




question was committed prior to this Treaty
entering into force.

Article 4

Refusal of Asgistance

1. The Requested Party may refuse assistance if:

a) the execution of the request would impair
its sovereignty, national security,
public order or other essential public
interests;

b) the request relates to an offence under
military law, which is not an offence
under ordinary criminal law;

c¢) the reqguest relates to an offence of
political nature;

d) the request contradicts the provisions of
the law of the Requested Party;

e)if the request is related to an offence
of a pure financial nature;

f) the request relates to an offence where
the acts ox omissions alleged to
constitute that offence would not, if
they had taken place within the
jurisdiction of the Requested Party,
constitute an coffence;

g) the criminal case is dropped for any of
the reasons provided for in the law of
either Party;

h) the requested assistance requires the
execution of coercive measure, which may
be contrary to the national laws of the
Requested Party;

i) the request is not made in conformity
with the provisions of this Treaty;

j) there are substantial grounds for
believing that the request for assistance
has been made for the purpose of
prosecuting a person on account of that
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person's race, sex, religion,
nationality, ethnic origin or political
opinions or that person's position may be
prejudiced for any of those reasons; or

k)a final Jjudgement has been rendered in
regspect of that offence, in the Requested
Party under its own jurisdiction.

refusing assistance pursuant to the
provisions of this Article, the Reguested Party
shall consult with the Requesting Party to

consider whether assistance can be granted
subject to such conditions, as it deems
necessary. If the Requesting Party accepts

assistance subject to these conditions, it
shall comply with the conditions.

.If the Requested Party refuses assistance
pursuant to the provisions cof this Article, it
shall inform the Requesting Party of the
reasons for the refusal.

Article 5
Form and Content of Requests

.A request for assistance shall be in writing
and shall include:

a)the name of the authority conducting the
investigation, prosecution oxr proceedings to
which the request relates:

b)a description of the subject matter and
nature of the investigation, prosecution or
proceedings, including the specific offences
that relate to the matter;

c)a description of the evidence, information or
other assistance sought; and

d)a description of the purpose for which the
request for assistance is made in respect of
the evidence, information or other assistance
gought.

.To the extent possible and necessary, a request
shall include :-




a) information on the identity and location of
the person from whom evidence is sought:

b) information on the identity and location of
the person to be served, that person’s
relationship to the proceedings, and the
manner in which service is to be made:

c) information on the identity and description
of the location of the person to be searched
and items to be seized:

d)a description o¢f the manner in which the
testimony or statement is to be taken and
recorded, including a list of questions to be
asked to the person;

e) a description of any particular procedure to
be followed in executing the request in so
far as it is not contrary t¢ the national
laws of the Requested Party;

f) information as to the allowances and expenses
to which a person asked to appear in the
territory of the Requesting Party will be
entitled; and

g) any other information that may be brought to
the attention of the Requested Party to
facilitate the execution of the request.

3.In urgent cases, the Requested Party may accept
the request by fax or e-mail, in this case it
shall be confirmed within twenty (20)days by a
formal request according to paragraph 1 of this
Article, unless both parties otherwise agree.

Article 6

Language and Translation

Requests, supporting documents and other
communications made pursuant to this Treaty shall
be accompanied by a translation:

a) if the Requested Party is the Republic of
South Africa, into the English language;
and




a1 it

B

b) if the Requested Party is the United Arab
Emirates, into the Arabic language.

Article 7
Authentication

All requests and supporting documents shall be
officially signed and sealed by the competent
authorities and authenticated by the Central
Authority in the Requested Party, or in any other
manner provided for in the national laws of the
Requested Party.

Article 8

Execution of Requests

1.The Requested Party shall execute the request
by transmitting it to the competent authority
to do so and that authority shall use its best
efforts to execute the request.

2.The Requested Party shall make all necessary
arrangements for representation of the
Requesting Party in any proceedings arising out
of a request for assistance.

3.Requests for assistance shall be executed in
accordance with the national laws of the
Requested Party and the procedures specified in
the request shall be followed to the extent
that those procedures are not contrary to the
national laws of the Requested Party: where
neither the provisions of this Treaty or the
request specify particular procedures, the
reguest shall be executed in accordance with
the procedures prescribed by the Requested
Party.

4 . If the Requested Party  determines that

execution of a request would interfere with an
ongoing investigation, prosecution or
proceedings in the territory of that Party, it
may postpone or mwmake execution subject to
conditions it detexrmines necessary after
consultation with the Requesting Party. If the




Requesting Party accepts such assistance, it
shall comply with the conditions so determined.

.The Requested Party shall use its best efforts

to keep confidential the request and its
contents 1if the Requesting Party so requires.
If the request cannot be executed without
breaching such confidentiality, the Reguested
Party shall so inform the Reguesting Party,
which shall then determine whether the request
should nevertheless be executed.

. The Requested Party shall respond to reasonable

requests by the Requesting Party on the
progress made towards execution of the request.

.The Requested Party shall inform the Requesting

Party of the outcome of the execution of the
request. If the execution of the request is
denied, delayed or postponed, the Requested
Party shall inform the Requesting Party of the
reasons for the denial, delay or postponement
thereof.

Article 9
Costs

. The Requested Party shall pay all costs

relating to the execution of a request,
including the costs of representation.

. The Requesting Party shall pay the fees of

experts, cost of translation, transcription,
allowances and expenses related to travel of
persons travelling either in the Requested
Party for the convenience of the Requesting
Party or pursuant to the provisions of
Articles 13 and 14 of this Treaty.

. If during the execution of a request it

becomes apparent that complete execution will
entail expenses of an extraordinary mnature,
the Parties shall negotiate the terms and
conditions under which execution may continue.




1.

Article 10

Limitation on Use

. The Requested Party may request that the

Regquesting Party not use any information or
evidence obtained under this Treaty in any
investigation, ©prosecution, oxr proceedings
other than that described in the request
without prior consent of the Requested Party.
If the Reguested Party makes such a request,
the Regquesting Party shall comply with the
terms and conditions specified under paragraph
2 of this Article.

. The Requested Party may request that

information or evidence furnished under this
Treaty be kept confidential or be used only
subject to the terms and conditions it may
specify.

. Information or evidence that has been made

public in the Requesting Party in a manner
consistent with paragraphs 1 or 2 of this
Article may thereafter be used for any
purpose.

Article 11

Tegtimony or evidence in the Requested Party

A person in the Requested Party f£from whom
evidence is requested  pursuant to the
provisions of this Treaty shall be compelled,
if necessary and subject to the national laws
of that Party to appear and testify or produce
items, including documents and records.

. The Requested Party shall permit the presence

of persons specified in the request during the
execution of the request, in accordance with
the procedures prescribed under the national
laws of the Requested Party.

. If the person referred to in paragraph 1 of

this Article asserts a claim of immunity,
incapacity or privilege under the national
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laws of the Requesting Party, the Requested
Party shall notify the Requesting Party
regarding that claim to decide on it before
taking testimony or evidence.

. Evidence produced in the Requested Party or

that has been the subject of testimony taken
under this Article upon request from the
Requesting Party shall be authenticated in
accordance with the legal procedures of the
Requested Party.

Article 12

Records of Government Agencies

. The Requested  Party shall provide the

Requesting Party with copies of publicly
available records, including documents and
information that are in the possession of
government departments and agencies.

. The Reguested Party may provide the Requesting

Party with any records in any form, including
documents and informatiocn that are in the
possession of a government department or
agency in that Party, which are not publicly
available unless those materials or
information relate to the national security.

. The request relating to the records produced

pursuant to this Article shall be
authenticated pursuant to the prescribed legal
procedures in the Requested Party.

Article 13

Availability of Persons to Give Evidence or

Assist in Investigations in the Requesting Party

1. when the Requesting Party requests that a

person in the Requested Party appear in the
territory of the Requesting Party, the
Requested Party shall invite the person to
give evidence or to assist in the
investigations in relation to a criminal




matter if he or she consents. The Requested
Party shall inform the Requesting Party of the
action taken in this respect.

. The Requesting Party shall indicate the extent

to which the person’s expenses will be paid. A
person referred to in paragraph 1 of this
Article may ask the Requesting Party to
advance money to cover these expenses. This
advance may be provided through the Embassy or
a Consulate of the Requesting Party.

. The Requesting Party shall not subject the

person referred to in paragraph 1 of this
Article to the service of process, detention
or any restriction of personal liberty, by
reason of any offence or conviction that
preceded his or her departure from the
Requested Party and that person shall not be
prosecuted, detained or punished by reason of
his or her testimony. However, the person
shall be subject to¢ the national laws of the
Requesting Party in relation to perjury and

contempt of court.

. A person made available to the Requesting

Party under this Article shall not without his
oxr her consent be required to give evidence in
any proceedings or assist in any investigation
other than the proceedings or investigations
to which the request relates.

. If the person referred to in paragraph 1 of

this Article had the liberty and the means to
leave the Requesting Party and did not leave
within the subsequent thirty (30) days after
being notified that his or her presence is no
longer required or when the person having left
it and wvoluntarily returns within the said
period, he or she may be prosecuted, tried or
serve a sentence for any offence. The period
of immunity shall be extended if there are
circumstances beyond the control of the person
preventing him or her from leaving the
territory of the Requesting Party, which do




not include the commission of a c¢riminal
offence.

Article 14

Transfer of Persons in Custody to Give Evidence
or Agsist in Investigations in the Requesting

Party
1. A person in the custody of the Requested Party
may, upon request, be provisionally

transferred to the custody of the Requesting
Party for the purpose of giving evidence or
assisting in investigations in relation to a
criminal matter under this Treaty, if the
Requested Party and the person sought consent.

2. For the purpose of this Article:

a) the Requesting Party shall keep the person
transferred 1in custody unless otherwise
authorized by the Requested Party:

b)the Requesting Party shall return the person
transferred to the custody of the Requested
Party within thirty (30) days, or any other
period of time as may be agreed on by the
Parties, of his or her surrender t¢o the
Requesting Party; and

c) the person transferred shall receive credit
for service of the sentence imposed in the
Requested Party for time served in the
custedy of the Requesting Party.

Article 15

Transit of Persons in Custody

1.The Requested Party may, subject to its
national 1laws, authorize the transit through
its territory of a person in custody to the
Requesting Party whose presence has been
requested from a third state by the Requesting
Party.

11




2.The Requested Party shall, subject to its
national laws, have the authority and the
obligation to keep the person in custody during
transit.

Article 16

Location or Identification of Persons or Articles

ITf the Requesting Party seeks a location or
identity of the persons or articles in the
territory of the Requested Party, the Requested
Party shall use its best efforts to ascertain the
location or identity subject to its national
laws.

Article 17

Service of Documents

1.The Reqguested Party shall use its best efforts
to effect service of any document relating, in
whole or in part, to any request for assistance
made by the Requesting Party under the
provisions of this Treaty.

2.Any request for the service of a document
requiring the appearance of a person before an
authority in the territory of the Requesting
Party shall be transmitted within a reasonable
time before the scheduled appearance.

3.The Requested Party shall return a proof of

service in the manner specified in the request.

Article 18

Search and Seizure

1.The Requested Party shall in accordance with

its national laws execute a reguest for search,
seizure and transfer of any article related to
the offence which is subject to investigation
in the Requesting Party.




2.The competent authority of the Requested Party
that had executed a request for search and
seizure shall provide such information in the
form as may be required by the Requesting Party
concerning, but not limited to, the identity,
condition, description, weight, integrity and
continuity of possession by that authority of
the article concerned.

3.The Requested Party may require that the
Requesting Party agree to terms and conditions
deemed necessary to protect a third party’s
interests in the article to be transferred.

Article 19

Return of Articles

The Requesting Party shall return any article,
including documents and records, furnished to it
in execution of a request under this Treaty 4if
the Requested Party so required.

Article 20

Asgistance in Forfeiture Proceedings

1.If one of the Parties is aware of proceeds or
instrumentalities of offences that are located
in the territory of the other Party, which may
be forfeitable or otherwise subject to seizure
under the national laws of that Party, it may
so inform the other Party. If that othexr Party
has jurisdiction in this regard, it may present
this information to its authorities to take any
decision in this regard. These authorities
shall take appropriate action 1in accordance
with their national laws and report to the
other Party on the action taken.

2.Each Party shall assist the other with or

initiate proceedings to the extent permitted by
its respective national laws relating to the
forfeiture of the proceeds and
instrumentalities of offences, restitution and
compensation to the victims of the offence.

I3




3.The Party that has custody over proceeds or
instrumentalities of offences shall dispose of
them in accordance with its national laws.
Either Party may transfer all or part of such
assets, or the proceeds of their sale, to the
other ©Party, to the extent permitted in
accordance with the transferring Party’s
national laws and upon such terms as it deems
appropriate.

Article 21
Compatibility with other Agreements

Assistance and procedures set forth in this
Treaty shall not exempt either Party from its
obligations arising from other international
agreements or its national laws.

Article 22

Consgultations

Any dispute arising from the interpretation and
implementation of this Treaty shall be resolved
by consultation between the Parties through
diplomatic channels.

Article 23

Ratification, Entry into Force, Amendment and
Termination

1.This Treaty shall be ratified in accordance
with the constitutional procedures of the
Parties and the instruments of ratification
shall be exchanged through diplomatic channels.

2.This Treaty shall enter into force thirty (30)
days after the date of the exchange of the
instruments of ratification.

3.This Treaty may be amended through the mutual
written consent of the Parties in accordance
with the same requirements of the ratification
of this Treaty.

14




4.Either Party may terminate this Treaty at any
time upon a written notice to the other Party.
Termination shall take effect six (6) months
following the notification. However, any
request received up to the date of receipt of
the notice to terminate shall continue to be
governed by this Treaty until the request is
executed.

IN WITNESS whereof the authorized representatives
of the Parties hereby sign this Treaty. This
Treaty has been done in two original copies in
the Arabic and English languages, both texts
being equally authentic.

DONE at Abu Dhabi on 25 of September in the year
2018,

For the Government For the Government
Of Of
The Republic Of South The United Ar irates

Africa
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