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SUBJECT: TAGGING OF MUNICIPAL STRUCTURES AMENDMENT BILL

1. The Committee’s request for an independent legal opinion on the tagging of the
Local Government: Municipal Structures Amendment Bill, 2018 refers.

2. Adv. Heunis, J (SC) has provided an opinion, a copy of which is attached hereto.



envisaged in section 175 (3) of the Constitution and should therefore qualify jt
for section 76 tagging.

Bill. However, it is noted that the full impact and extent of the provisions of
section 76 (3) of the Constitution has not been fully testeq by our courts. 1t
remains, in our view, a grey area for which there are strong Supporting arguments
for either tagging process.

5. Notwithstanding same, the Committee is advised that, baseg on the submissions
received to date and the opinion of Adv. Heunis, SC the mo '€ cautious approach
would be to refer the Bill back to the Joint Tagging Mechanism for
reconsideration as an incorrectly tagged bill will be considered unconstitutional.

Committee as the processing of the Bill during this stage is not affected by the

tagging.

Yours Sincerely

Adv Z Adhikarie Date: 19. (. 2oty
Chief Legal Adviser
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INTRODUCTION

1. Consultant is the Legal Services Section of the Parliament of the Republic of

South Africa.

2. The Minister of Co-operative Governance and Traditional Affairs introduced
the Local Government: Municipal Structures Amendment Bill (“the Bill"} as a
proposed section 75 (of the Constitution of the Republic of South Africa, 1996)

Bill in the National Assembly.

3. This means that the Minister considers the Bill to be not one affecting the
Provinces in respect of which the procedure for adoption provided for in

section 76 of the Constitution applies.

4, The State Law Advisers advised that —

4.1 the Bill be classified as a section 75 Bill since it does not, in their view,
deal with any of the functional areas listed in Schedule 4 of the
Constitution and contains no provision to which the procedure set out

in section 76 of the Constitution applies; and

4.2 it does not have provisions that pertain to customary law or customs of
traditional communities and, accordingly, it does not need to be
referred to the National House of Traditional Leaders in terms of

section 18(1)(a) of the Traditional Leadership and Governance
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Framework Act, No. 41 of 2003 ("the TLGFA").

In the event, it was recommended that the Joint Tagging Mechanism ("JTM")

should find that the Biil —

5.1 is asection 75 Bill;

5.2 includes no provision to which the procedure prescribed in section 76

of the Constitution applies; and

53 is constitutionally and procedurally in order.

However, on 12 November 2018 the Western Cape Provincial Minister of
Local Government, Environmental Affairs and Development Planning inter afia

proposed that the tagging of the Bili be reconsidered.

Next to the heading “General legal comment”, he stated as follows:

"Paragraph 8 of the Memorandum on the Objects of the Bjll states that the
amendment Bill does not contain provisions to which the procedure sef oyt in
section 76 of the Constitution, 1996, applies. It is submitted that the
amendment Bill does indeed contain such provisions in substantia/ measure.
The amendment Bill for example in clause 24 and 32 seeks o ensure that
public administration in municipalities is accountable. These are principles set
out in section 195(1 )(b) and (f) of the Constitution, 1996. It js submitted that
the provisions of the amendment Bill render the amendment Bjyf legisiation
referred to in section 1 95(3) of the Constitution and thus legislation envisaged
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in section 76(3)(d) of the Constitution. In the premise and in accordance with
the ratio in South African Municipal Workers Union v Minister of Co-operative
Governance and Traditional Affairs, the provisions of the amendment Bill
trigger the requirement that it should be dealt with in accordance with the
procedure set out in section 76 of the Constitution.”

REQUEST FOR ADVICE

8. Against this backdrop | have been asked to advise whether the Bil| has been

correctly tagged and, to this end, to look at the Bill in its entirety.

ADVICE

9. Since the Bill does not deal with amendments to the Constitution and is not a
money bill,% the question to be answered is whether it is a Bill to which the
procedure set out in section 76 should apply.® If not, the procedure provided

for in section 75 applies and the Bill was correctly tagged.

10.  The section 76 procedure applies if a Bill is one of the nature referred to in
subsection (3), (4) or (5) of that section. Subsections (3) and (4), the only

ones potentially relevant for present purposes, provide as follows:

(3} A Bill must be dealf with in accordance with the procedure established

! Section 74,
2 Section 77.

* Section 75(1).



Page 5

by either subsection ( 1) or subsection (2) if it falls within a functional
area listed in Schedule 4 or provides for legislation envisaged in any of

the following sections:

{a)  Section 65(2);

(b)  section 163;

(c)  section 182;

(d)  section 195(3) and (4);
(e)  section 196; and

)] section 197.

(4) A Bill must be dealt with in accordance with the procedure established
by subsection (1) if it provides for legisfation —

(a)
(b)

envisaged in section 44(2) or 220(3); or

envisaged in Chapter 13, and which includes any provision
affecting the financial interests of the provincial sphere of
government.”

1. For present purposes Bills that have fo be dealt with in accordance with the

procedure prescribed by section 76(1) or (2) are therefore -

11.1  Bills that fall within a functional area listed in Schedule 4:4

11.2  Bills that provide for legislation envisaged in sections 44(2), 65(2), 163,

182, 195(3), 195(4), 196, 197 and 220(3).°

12. Whether a Bill falls within a functional area listed in Schedule 4 of the

* Section 76(3).

* Section 76(3)(a)-{f) and 76(4)(a).
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Constitution should be determined with reference to its Ssubject-matter 6

13.  Even though many of a Bill's provisions might fali beyond the scope of
Schedule 4, its subject-matter may yet fall in Scheduje 4. In this regarq
Ngcobo J (as he then was) in DBV Behuising Supra proposed the following

test:

"The enquiry into whether the proclamation dealt withh a matter listed jn
Schedule 6 involves the determination of the subject-matter or the substance
of the legislation, its essence, or true purpose and effect, that is, what the
proclamation is about.

In determining the subject-matter of the proclamation it is necessary to have
regard lo its purpose and effect. The enquiry should focus beyond the direct
legal effect of the proclamation and be directed at the Purpose for which the
proclamation was enacted. In this enquiry the Preamble to the proclamation
and its legislative history are refevant considerations, gg they serve to
Mluminate its subject-matter. They place the proclamation in context, provide
an explanation for its provisions and articulate the policy behind them,

4. In footnote 53 Ngcobo J referred to the fact that in certain jurisdictions the
subject-matter of a statute is referred to as its "pith and substance" orits "true

hature and character”, both useful guidelines for purposes of appropriate

© Ex parte Speaker of the KwaZulu-Natal Provincial Legislature: In re KwaZulu-Natal Amakhozj and
lziphakanyiswa Amendment Bill of 1995, £x Darte Speaker of the KwaZuly-Natal Provincial Legislature: In re

Payment les, Allow and other Privileges to the Ingon ama Bill of 1995 1996 {4) sa 653 {CC), para
ituti of the Liquor gj

19; Ex parte President of the Republic of South Africa; in re Constitutionali f Bill 2000 (1) sA 732
(CC), para 27; Western Cape Provincial Government and Others: in re DBY Behuising (Pty) Ltd v North-West
Provincial Government and Another 2001 {1} SA 500 {CC), paras 37 to 39; Abahlali baseMjondolo Movement
SA and Another v Premier, KwaZulu-Natal and Others 20:0 {2) BCLR 99 (ch

” Para 36.
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categorisation.

The purpose of the Structures Act is "(t)o provide for the establishment of
municipalifies in accordance with the requirements relating to categories and
types of municipality; to establish criteria for determining the category of
municipality to be established in an area; fo define the types of municipality
that may be established within each category; to provide for an appropriate
division of functions and powers between categories of municipalities; to
regulate the internal systems, structures and office-bearers of municipalities;
to provide for appropriate electoral systems; and to provide for matters in

connection therewith" 8

None of these concern, at face-value, a Schedule 4 functional area but, as we

shall see, that is not the end of the inquiry.

The Bill envisages the amendment of the Structures Act in various respects,
including provision for the establishment of Municipal Public Accounts
Committees® and the addition of Schedule 7 which will in future contain the

Code of Conduct for Councillors. '

In Liquor Bill supra, the Constitutional Court held that the heading of section

78, viz, "Ordinary Bills affecting provinces", provides "a strong textual

¢ Long title.

® Clause 24,

 Clause 32.
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indication that s 76(3) must be understood as requiring that any Bill whose
provisions in substantial measure fall within a functional area listed in

Schedule 4, be dealt with under section 76" 1!

In that case, Cameron J went on to say that "(w)hatever the proper
characterisation of the Bill ... a large number of its provisions must be
characterised as falling ‘within a functional area listed in Schedule 4’ more
particularly the concurrent national and provincial legislative competences in

regard to ‘trade’ and ‘industrial promotion™. 2

In Tongoane and Others v Minister for Agriculture and Land Affairs and

Others," Ngcobo CJ quoted with approval the passages from the Liquor Bill

case referred to hereinabove' and concluded as follows:

"The contention of the communities that the statement, 'whose provisions in
substantial measure' in Liquor Bill, formulates the test for determining the
procedure to be followed in enacting a Bill must, in my view, be upheld ...
What matters for the purposes of tagging is not the substance or the true
burpose and effect of the Bill, rather, what matters is whether the provisions of
the Bill ‘in substantial measure fall within a functional area listed in Schedule
4. This statement refers to the test to be adopted when tagging Bills. This test
for classification or tagging is different from that used by this Court to
characterise a Bill in order to determine legislative competence. This ‘involves

Y para 27.

2 para 28.

* 2010 {8) BCLR 741 (CC).

*1n para 56.
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the determination of the Subject-matter oy Fhe substance of the leq;j at,
©gisiation, jts

essence, or true purpose and effect, that f==_ what the flegisia tion] is ap, -
about’ "

(My emphasis.)

Ngcobo CJ helpfully added that there is asy importaryt difference p twi
€tween, on

the one hand, the “pith and substance” test @nd the "Substantial m
easure” test

just referred to.

Under the "pith and substance" test, Provisiong of legistation that fall out
Outside

its substance are treated as incidental whereagg by co
' Ntrast, the taggin
' g test

OMmMpetence but focuses op all the
provisions of the Bill in order to deterrmiine the extent

is distinct from the question of legislative ¢

substantially affect the functional areas listed i Schedule

The more a Bill affects the interests, concerns gng Capacities of the
Provinces,

the more say the provinces should have on its Content through the NCOP
, the

purpose of tagging being to determine the Nature ang extent of the input of
0

provinces on the contents of legislation aﬁecting them.!

The following remarks by the Chief Justice are also helpfy jn the
Present

context:

IS At para 58. See Western Cape Provincial Government a thers: In re DV8 Behuisin p
Provincial Government and Another 2001 (1) SA 500 (CC); 2000 {4) BCLR 347 (cC), para 35 Ltd v Northwest

% para 59,

7 Tongoane at paras 60 and 64.
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"169] The tagging of Bills before Parfiament must be informed by the need to

[7o]

[71]

ensure that the provinces fully and effectively exercise their appropriate
role in the process of considering national legislation that substantially
affects them. Paying less attention to the provisions of a Bill once its
substance, or purpose and effect, has been identified undermines the
role that provinces shouid play in the enactment of nationa/ legislation
affecting them. The subject-matter of a Bill may lie in one area, yet its
provisions may have a substantial impact on the interests of provinces,
And different provisions of the legislation may be so closely intertwined
that blind adherence to the subject-matter of the legislation without
regard to the impact of its provisions on functional areas in Schedule 4
may frustrate the very purpose of classification.

To apply the 'pith and substance’ test to the tagging question,
therefore, undermines the constitutional role of the provinces in
legislation in which they should have a meaningful say, and disregards
the breadth of the legisiative provisions that section 76(3) requires to
be enacted in accordance with the section 76 procedure. It does this
because it focuses on the substance of a Bill and treats provisions
which fall outside its main substance as merely incidental to it and
consequently irrelevant fo tagging. In so doing, it ignores the impact of
those provisions on the provinces. To ignore this impact is to ignore the
role of the provinces in the enactment of legislation substantially
affecting them. Therefore, the test for determining how a Bill js to pe
lagged must be _broader than that for determining legislative

competence.

On the other hand, the ‘substantial measure' test permits a
consideration of the provisions of the Bill and their impact on matters
that substantially affect the provinces. This test ensures that legislation
that affects the provinces will be enacted in accordance with a
procedure that allows the provinces to fully and effectively play their
role in the law-making process. This test must therefore be endorsed.
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[72] To summarise: any Bill whose provisions substantially affect the
interests of the provinces must be enacted in accordance with the
procedure stipulated in section 76. This naturally includes proposed
legisiation over which the provinces themselves have concurrent
legislative power, but it goes further. It includes Bills providing for
legislation envisaged in the further provisions set out in section
76(3)(a)-(1), over which the provinces have no legislative competence,
as well as Bills the main substance of which falls within the exclusive
national competence, but the provisions of which nevertheless
substantially affect the provinces. What must be stressed, however, is
that the procedure envisaged in section 75 remains relevant to all Bills
that do not, in substantial Mmeasure, affect the provinces. Whether a Bilf
is a section 76 Bill is defermined in two ways. First, by the explicit list of
legislative matters in section 76(3)(a)-(N, and second by whether the
provisions of a Bill in substantial measure fall within a concurrent
provincial legisiative competence.” (My emphasis.)

I would point out that in line with this approach, rule 160(3)(b) of the Joint
Rules of Parliament'® provides that "(w)hen a Bill introduced as a section 75
Bill is referred to the JTM, it must make a finding on whether the Bill ...
includes any provisions to which the procedure prescribed in section 76 of the

Constitution applies”. (My emphasis.)

Significantly the last two sentences of paragraph 72 of the judgment in
Tongoane quoted hereinabove require, at the outset, a determination whether
the provisions of a Bill fall within the explicit list of legislative matters
enumerated in section 76(3)(a)-(f) and, thereafter, whether such provisions, in

substantial measure, fall within a concurrent provincial legislative

18 stfl

edition.
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competence. It was put as follows by Khampepe J in South African Municipal

Workers' Union v Minister of Co-Operative Governance and Traditional Affairs
aliee ana_ Jraditional Affairs

and Others:°

"The enquiry is thus two-fold: first, whether the Bill falls within the explicit list
of legislative matters; second, whether the Amendment Act, in substantial
measure, falls within one of the concurrent legislative competences of the
provinces listed in Schedule 4 of the Constitution, " 2°

Further light was shed on the "functional area listed in Schedule 4" criterion in

Democratic Alliance v President of South Africa and_Others,®' which

concerned only Bills which fall within a functional area listed in Schedule 4,22
with Rogers J concluding® that "the substantial effects contemplated in
Tongoane had reference to the extent to which the provisions of the
legislation actually regulate a functional area listed in sch 4 ". According to the
Court, "when testing for tagging one allows for the possibility that provisions
which_are not sufficiently dominant to give the legislation as a whole a sch 4

character may nevertheless in substantial measure requlate a sch 4 functional

area". (My emphasis.)

A similar approach is called for when tagging has to discount the sections

** 2017 (5) BCLR 641 (CC).

* para 64.

*! 2014 (4) SA 402 (WCC).

2 para 8.

Bin para 79,
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enumerated in paragraphs (@) to (f) of subsection (3) of section 76 of the

Constitution.

Having drawn a distinction between the so-called direct-regulation approach

and the knock-on effect approach, Rogers J concluded as follows:

‘I thus conclude that, in accordance with what | have called the direct-
regulation approach, the 'substantial measure' test for tagging laid down in
Liquor Bill and Tongoane requires one to determine whether fo a substantial
extent the legisiation under consideration actually regulates matters falling
within sch 4." %

It is, therefore, to a consideration of whether the Bill provides for legislation
envisaged in any of the sections enumerated in paragraphs (@) to (f) of
subsection (3) of section 76 of the Constitution and of subsection (4) thereof,

that | now turn.

In DA_v_President of the RSA, Rogers J considered that a further

consideration in favour of the direct-regulation approach is to be found in the
parts of section 76(3) which do not concern the functional areas listed in
Schedule 4, but provides for legistation envisaged in various other provisions
of the Constitution in respect of which he considered that there is no reason to
doubt that tagging is only required if the legisiation actually regulates the

matters contemplated in those provisions of the Constitution.2

* para 95,

® para 88.
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The Bill does not provide for z=:|mnYy legislation envissy i
ged in any of th .
€ sectiong

enumerated in subsections (3)(a)-H ang @@)-b) of o ction 7

of the

Constitution with the possible exception of sectiory 195(3)
of the Constityt;

ion

which incorporates by reference subsection (1) wh ich j
» N turn has tg b
’ € reaqd

with subsection (2).

According to its heading, sectiorn 195 concerns ba sije value

governing public administration and Subsections (1) to (3) th
reof provide a¢
follows:

(1) Public administration must be governeq by the democratic vz
Values apq

principles enshrined in the Constitution, including the fo
OWing

principles:

@) A high standard of professiona/ ethics

(a) an must pe Promoted apy
maintained.

b) Efficient, economic and effective s
() e of resources muyst be
promoted.

(c) Public administration must be development-Oﬁented
(d) Services must be provided impartially, fajry, Cquitably apny Withoyy
bias.
(6) People's needs must be responded to, gng the public must be
encouraged fo participate in po/icy-making.
(f) Public administration must be accountable,
(g) Transparency must be fostered by providing the public wit, timel,
accessible and accurate information, <

(h) Good human-resource management ang career-deve/o
Pment

€ Cultivateq
() Public administration must be broadly representatjye of the s
¢ South

practices, to maximise human potential, myst b
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African people, with employment and personnel management
practices based on ability, objectivity, faimess, and the need to
redress the imbalances of the past to achieve broad representation.
(2)  The above principles apply to —
(a)  administration in every sphere of govemment;
(b)  organs of state; and
(c)  public enterprises.
(3)  National Iegislation must ensure the promotion of the values and
principles listed in subsection (1)."

It being a given that the principles enumerated in subsection (1) apply to all
administrations in all spheres of government and all organs of state, the
question which arises is whether the Bill is aimed at ensuring the promotion of
the values and principles listed in subsection (1) as contemplated in

subsection (3).

As we have seen, in thig regard Mr A Bredell, the Western Cape Provinciat
Minister of Local Government, Environmental Affairs and Development

Planning, has commented as follows:

"The amendment Bill for example in clause 24 and 32 seeks fo ensure that
public administration in municipalities is accountable. These are principles set
out in section 1 95(1)(b) and (D of the Constitution, 1996. If is submitted that
the provisions of the amendment Bilf render the amendment Bjj legislation
referred to in section 1 95(3) of the Constitution and thus legistation envisaged
in section 76(3)(d) of the Constitution. In the premise and in accordance with
the ratio in South African Municipal Workers Union v Minister of Co-operative
Governance and Traditional Affairs, the provisions of the amendment Bill
trigger the requirement that it should be dealt with in accordance with the
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procedure set out in section 76 of the Constitution.”

36.  In the event the Minister proposes that the tagging of the Bill be reconsidered.

37. Clause 24 envisages the insertion in the Principal Act of a section dealing with
the establishment and responsibilities of Municipal Public Accounts

Committees which, inter alia, have to —

37.1 review the Auditor-General reports and comments of the Management
and Audit Committees and make recommendations to municipal

councils:?®

37.2 review internal audit reports together with comments from the

Management and Audit Committees:2’

37.3 initiate and develop the oversight report containing Councillors'
comments on the annual reports as provided for in section 129(1) of
the Local Government: Municipal Finance Management Act, No. 56 of

2003;%8

37.4 attend to and make recommendations to municipal councils on matters

% Sub-clause (3)(a).
¥ Sub-clause(3)(b).

* Sub-clause {3)(c).
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referred to it by various organs of the municipality -;2° gnqg

37.5 on their own initiative, but subject to the dircections of municipal
councils, investigate and report to councils on an% matter affecting the

municipality. 3

Clause 32 envisages the addition of Schedule 7 to the Principal Act which
sets out the Code of Conduct for Counciliors of which Various provisions are
arguably aimed at promoting the values and principles lisked in subsection (1)

of section 195.

Against this backdrop the question to be answered is whether the Bjj itself
can be said to provide for legislation envisaged in secCtion 195(3) of the

Constitution.

One is guided in this exercise by Rogers J's dictum that "(0)n the direct-
regulation approach, one examines the provisions of the Biif to see what they
actually regulate; if any of the provisions regulate sch 4 Tunctiona/ areas, a
value judgment must be made as to whether they do so in substantial

measure. If so, the Bill follows the s 76 procedure”,

The South African Municipal Workers' Union case supra, inter alia concerned

the question whether the Local Government: Municipal Systems Amendment

* Sub-clause (3)(d).

0 Sub-clause(3)(e).
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Act, No. 7 of 2011 ("the Amendment Act"), which apparently intended to
address the increase of maladministration within municipalities, was correctly

tagged as a section 75 Bill; that is, an ordinary Bill not affecting provinces.

The High Court found that the Amendment Act set standards and minimum
requirements for local government and therefore constituted legislation

envisaged by section 195(3).%"

In the event the Constitutional Court invoked Tongoane and concluded that
“all legislation mentioned in section 7(3) is legislation that substantially affects

the interests of provinces" 3

Although the Amendment Act in SAMWU sought to promote on a much more
significant scale a number of the values listed in section 195(1) of the
Constitution, | am of the view that the Bill does the same in sufficient measure

to qualify it for section 76 tagging.

In the words of the Constitutional Court, the provisions of clauses 24 and 32
are "enough to trigger the requirement that the Bill should have been dealt
with in accordance with the procedure set out in section 76" 3 This is in line
with the approach that provisions not sufficiently dominant to give draft

legislation as a whole a Schedule 4 character, may yet require tagging as a

* para 22.

* para 61.

* SAMW, para 67.
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section 76 Bill.

I do not consider, however, that any of the provisions of the Bill fall within a
functional area listed in Schedule 4. It does, however, provide for legislation
envisaged in section 195(3) of the Constitution as contemplated in paragraph
(d) of subsection (3) of section 76 thereof. it should therefore, in my opinion,

be tagged as a section 76 Bil.

Tagging the Bill as a section 76 Bill will also be in line with what Rogers J
styled as the "cautious approach"” which calls for tagging in accordance with

section 76 rather than section 75.%

In this regard it was held in the Liguor Bill case supra,® as follows:

"It would formalistic in the extreme to hold a Bill invalid on the ground that
those steering it through Parliament erred in good faith in assuming that it was
required to be dealt with under the s 76 procedure, when the only
consequence of their error was to give the NCOP more weight, and to make
passage of the Bill by the National Assembly in the event of inter-cameral
disputes more difficult. It is hard to see how a challenge based on the first two
differences between the relevant parliamentary procedures can invalidate the
enactment of a statute.”

| agree that the Bill does not have to be referred to the National House of

Traditional Leaders in terms of section 18(1)(a) of the TLGFA.

* para 89.

* para 26.
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50. I advise accordingly.

Chambers, Cape Town
12 November 2018

J C HEUNIS S.C.
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