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INTRODUCTION



1. Continuing the conversation with oversight 

bodies on the expansion of our mandate and 

powers

2. Consulting the committee on four sets of 

regulations to the PAA

Purpose of our engagement

Content

• PART 1: Significant milestones since AG/Scoag 

engagement in March 2018

• PART 2: Consultation on regulations

• PART 3: The journey of change
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Significant milestones
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The National Assembly adopted the Bill 

– 29 May 2018

The National Council of Provinces concurred with the adoption of the Bill 

– 28 June 2018

• PREPARING STAFF AND 

ORGANISATION

• DEVELOPING REGULATIONS

• WAITING FOR FINAL SIGN 

OFF

March 2018

PUBLIC 
HEARINGS
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A dedicated and 

enthusiastic 

project team

Brainstorming

Sleeplessness

Simplifying

Wrangling

Consulting

100s of hours of…

Clarifying

Reviewing

Meeting

…and snacking!
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Engaging our staff
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Sharing the amendments 

Making PAA personal

Participating vigorously

Driving ethical conduct and guarding our reputation
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Video clip and pics

AG Kimi Makwetu
Opening PAA Indaba, 

September 2018



Co-creating the 

PAA implementation 

path … 

and considering
the impact on 

people, processes 

and systems within 

and outside the AGSA 

Robust 
discussions 
on a variety 
of topics



REGULATIONS



Legislative instruments in place prior to Public Audit 

Amendment Bill
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AUDITEE
S. 195

S. 216 (1) (a)-(c)

S. 217, S. 218

S. 213

AUDITOR

S188 (1) (a)-(c)

PAA
Audit  mandate

s. 4 (1) (a)-(f), s 4(3)

Audit reports

s 20 (1), (2) (a)-(c)

PFMA
Accounting officer

s. 38 & s. 50

Financial misconduct & 

penalties 

s. 84-86

MFMA
Accounting officer 

s. 61-65 & 67

Financial misconduct & 

penalties

s. 171-174

The growing extent of irregular, unauthorised and fruitless and wasteful 

expenditure indicates the ineffectiveness of these instruments

http://www.google.co.za/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjhi-iZ_uPZAhVIwBQKHQ16AJgQjRwIBg&url=http://www.vocfm.co.za/new-series-puts-constitution-spotlight/&psig=AOvVaw2B9fMokme-uhdxIesYaUO8&ust=1520847923887468
http://www.google.co.za/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjhi-iZ_uPZAhVIwBQKHQ16AJgQjRwIBg&url=http://www.vocfm.co.za/new-series-puts-constitution-spotlight/&psig=AOvVaw2B9fMokme-uhdxIesYaUO8&ust=1520847923887468


Regulations as an enforcement mechanism
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What are regulations?

 Regulations are secondary legislation and are 

therefore enforceable

 Regulations facilitate the application of the principle 

Act

 Section 52(1) of the PAA mandates the AG to make 

regulations on any matter to facilitate the application 

of the Act

 Amendment Bill: AG must make regulations on 

certain matters within 90 days of commencement of 

the Amendment Act
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Regulations drafted in terms of section 52(1) and (1A) 

of the Act
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The AG must, within 90 days of commencement of the Amendment Act, issue 

regulations on the following matters –

1. Criteria to apply when exercising discretion on the audit of public entities and 

other discretionary audits

2. Nature and category of matters in respect of which investigations and special 

audits may be carried out

3. Criteria for referring matters to a relevant public body for investigation

4. Process, time frames and form of written and oral representation in the   

remedial action process

5. Form and content of a certificate of debt 
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Material irregularity regulations
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Material irregularity (MI) regulations
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 To provide for the process, time frames and form of written and 

oral representations by accounting officers and accounting 

authorities before a CoD is issued 

 To provide for the form and content of a CoD 

 To provide for the enforcement of key steps in the MI process  

The amendments

• 5(1A) – referring suspected MIs to relevant public bodies

• 20(4) – make recommendations on MI in the audit report

• 5A(2) – issue remedial action when recommendations are not 

implemented

• 5A(3) – issue directive to AO/AA to determine and recover loss

• 5B(1) – issue CoD to AO/members of AA

• 5B(2) – serve CoD on EA to collect the amount lost

• 5B(6) – table CoD in relevant legislature

Why?
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The key expansion of our mandate
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Refer material 

irregularities to 

relevant public bodies 

for further 

investigations

Issue a certificate of 

debt for failure to implement 

the AG’s recommendations if 

financial loss was involved

Take binding 

remedial action
for failure to 

implement the AG’s 

recommendations
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What is an MI?
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Definition from the Amendment Act

“Material irregularity” means any non-compliance

with, or contravention of, legislation, fraud, theft or a 

breach of  a fiduciary duty …

identified during an audit performed under this Act 

that resulted in or is likely to result in …

a material financial loss, the misuse or loss of  a 

material public resource or substantial harm to a 

public sector institution or the general public.
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Overview of MI process – as per the regulations



The audit process
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The referral process
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Reg 4(1)
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The remedial process (general)
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Certificate of debt (CoD) process
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Certificate of debt (CoD) process (continued)
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Applying the process: Case study 1

• To next page

Department XX sets a strategic goal: Creating opportunities for young 
entrepreneurs. A delegation from the department visited another country that 
implemented projects with a similar goal. A company based there proposed to 
the department that they could implement such projects in South Africa.

The accounting officer accepted the unsolicited bid and signed a contract with 
the company in the 2012-13 financial year. This contravened PFMA section 
38(1)(a)(iii) and treasury regulation 16A6.4.

The audit of the 2013-14 financial year identified the non-compliance and that

• the payments to the company were not accounted for in the books of the 
department as goods, services and capital expenditure . It was shown as a 
transfer payment. The assets were also not accounted for.

• neither the department nor the company could provide supporting 
documentation for the payments made.
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• From previous page

The financial statements were disclaimed and the department had to disclose 
the irregular expenditure.

The AO did not investigate the matter or take any actions to rectify it, although 
it was reported in every subsequent audit as well as to the premier and the 
legislature.

By 2015-16, R200 million had been paid to the company without the intended 
beneficiaries being identified and little evidence of goods and services received 
for the money spent. 

This would qualify as a material irregularity as –

• there was non-compliance and

• it is likely that there was a material financial loss

If AGSA already had the powers awarded by the PAAA, the MI 
would have been referred to the Public Protector in 2013-14 
based on the non-responsiveness of the AO and the suspected 
involvement of the AO in the process.
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Applying the process: Case study 2

Public entity Y is responsible for procurement and maintenance of strategic assets. In 2015 the 
CEO approved the use of a panel of contractors to procure these assets. The contractors were not 
identified through a competitive bidding process, which contravenes PFMA section 51(1)(a)(iii).

Audit of the 2014-15 financial year identified this non-compliance and it was reported in the audit 
report, but the public entity continued to use these contractors.

The 2015-16 audit revealed a senior manager in the supply chain management unit had a business 
relationship with a supplier on the list that he did not declare. He recommended and supported the 
supplier’s appointment for a R400 million contract.  This potential fraud was reported to the board 
and an investigation recommended. The senior manager resigned and the board has taken no 
further action to date. The supplier failed to perform in accordance with their contract.

This would quality as a material irregularity as a potential fraud was identified and it is likely that 
there was or will be a material financial loss.  
If the AGSA already had the powers awarded by the PAAA, the MI would have been reported in the 
2015-16 audit report, recommending the investigation of the senior manager.  If the board did not 
respond they would have been issued with remedial action in early 2017 and, if not implemented, 
potentially certificates of debt for any money lost by mid-2017.
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Impact of the PAA on the AO/AA
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MI process for auditees AG opted not to audit

Reportable irregularities:

Any unlawful act or omission 
committed by any person 
responsible for the management 
of an entity, which —
a) has caused or is likely to cause 

material financial loss to the 
entity or to any partner, 
member, shareholder, creditor 
or investor of the entity in 
respect of his, her or its 
dealings with that entity; or

b) is fraudulent or amounts to 
theft; or

c) represents a material breach of 
any fiduciary duty owed by 
such person to the entity or 
any partner, member, 
shareholder, creditor or 
investor of the entity under any 
law applying to the entity or 
the conduct or management 
thereof.

NOCLAR:

…acts of omission or commission, 
intentional or unintentional, 
committed by a client, or by those 
charged with governance, by 
management or by other 
individuals working for or under 
the direction of a client which are 
contrary to the prevailing laws or 
regulations.

AGSA monitors process through oversight – if inadequately dealt with, can also 

refer matter to public body or perform own investigation. AGSA cannot institute 

remedial action.



Phase approach for implementation of MI process

AG has, on identified MIs, 

discretion to: 

• include 

recommendations in 

audit report and 

• refer to public bodies 

2018-19 audits already 

commenced and 

implementation on all 

these audits will not be 

possible. 

To allow for establishment 

of capacity and processes a 

phased approach for 

implementation is 

proposed.

• Selection of auditees 

Selection criteria

 Latest audit outcome not clean or unqualified with 

findings – except if there was a material finding on 

prevention or follow-up of irregular expenditure

 Departments with more than R1 bn in irregular 

expenditure over past three years 

 Top 10 contributors to irregular expenditure over past 

three years – public entities and municipalities

 At least one auditee in each province

Preliminary outcome is at least 40 auditees:

19 departments / 10 public entities / 11 municipalities

Type of material irregularity = Material non-compliance (i.e. 

which would be reported in audit report) that resulted in (or is 

likely to result in) a material financial loss.

Proposal for 2018-19 

• Type of material irregularity
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Regulations on audits by 

auditors in private practice
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Regulations on audits by auditors in private practice
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To provide for greater transparency of the process applied when 

selecting the audits of public entities and other discretionary audits

Regulations to provide for –

 Criteria to apply when selection is made

 Appointment of auditors in private practice (opt out)

 Withdrawal of consent for the appointment of a private firm

 Discharge of an auditor in private practice

 Resignation of an auditor in private practice

The amendments

 Section 4(3A) – inclusion of criteria

 Section 4(4) – section 4 overrides any conflicting legislation 

Why?
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Applying opt in/out criteria
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Current Section 4(3) 

Landscape

• AGSA audits approx

450 entities

• Auditors in private  practice 

audits approx 72 entities



Auditor appointed concurrence (s25)
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Auditor appointed concurrence withdrawal (s25 inverse)
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Discharge of auditors (s26)

34
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Investigations and special audits regulations
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To provide for nature and categories of matters in respect of 

which the AG may carry out investigations and special audits

The amendments

• Section 5(1)(d) dealing with a request for an  

investigation or special audit unchanged

• Amended section 52, which requires regulations on the  

nature and category of matters that the AGSA will  use 

when considering an investigation or special audit

Why?

Investigations and special audits regulations



Process for request for investigations or special audits: 

Section 5(1)(d)

37
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In the regulations

Definitions
•Investigation

•Special audit

Considerations for an investigation  
Regulation 3.1 contains considerations for the  

AG when deciding on an investigation 

e.g.  possible financial loss or in public interest

Considerations for a special audit  
Regulation 4.1 contains considerations for the 

AG when deciding on a special audit

e.g. best-positioned organ of state

38
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Audit fees regulations
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To provide for –

 Consultation with NT on the nature, frequency and scope of 

audits as far as it impacts on the determination of audit fees

 The defrayment of 1% audit fees as a direct charge against the 

NRF

 Mutual cooperation to set criteria to determine financial difficulty

The amendments

 Section 13 – the AG must consult the NT on the nature, 

frequency and scope of audits (only for fee determination)

 Section 23 – 1% audit fees to be funded directly from the 

National Revenue Fund (NRF) as opposed to National 

Treasury’s (NT) vote.

 NB – AGSA/NT conducted 5 workshops to craft  regulation

Why?

Audit fees regulations
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Funding process
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ADAPTING TO 

NEW RESPONSIBILITIES



A journey of major change
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A personal journey for each staff member

A journey for the organisation

Capacitating and preparing:

• Ensuring sufficient resources

• Upskilling staff

• Managing anxiety and logistics 

of possible rise in threats

Commitment & ownership

to execute the plans & 

deal with the changes
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Accountability personified
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PAA becomes personal as we

… embody our ethical principles

… protect ourselves and 

our reputation against threats
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Financial impact
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Short-term 

project support

Resources – financial 

and human

Specialist and legal support

Staff consultations

External engagements

Long-term 

organisational 

environment

Skills and capacity building

Additional specialised skills

External engagements

$R
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WAY FORWARD



Commencement
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President of South Africa announces 

commencement date 
when he signs PAA into law

In the meantime, we’re getting ready for action…

For
Accountability



For
Accountability

Finalising our processes

Preparing our 

organisation and people

Considering and consolidating inputs 

from our staff, SMEs and legal advisors

Bedding down the final processes

48
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Preparing to engage with our stakeholders

Systematic engagements with our stakeholders 

Preparing 

engagement tools and messages 

for encouraging enhanced 

accountability

49
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Questions
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Thank you


