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"+ The Comittees request for ar independent legal opinion on the tagging of the
.. _Local Government: Municipal Structures Amendméﬁt—B’i]’lmFege}S. -

2. Ady. Heunis, J (8C) has provided an Opinion, a Gopy of which s attacheq hereto.



3. In summary Adv. Heunis, SC is of the view that the estatzlishment of Municipal
Public Accounts Committee as proposed in the Bill co:nstitutes legislation as
envisaged in section 175 (3) of the Constitution and shoulg therefore Qualify it
for section 76 tagging.

4. As the Committee is aware the State Law Adviser and the Constitutional and
Legal Services Office in Parliament shared the view that #he Bill is a section 75
Bill. However, it is noted that the full impact and exten t of the provisions of
section 76 (3) of the Constitution has not been fully tested by our courts. 1t
remains, in our view, a grey area for which there are strong Supporting arguments
for either tagging process.

5. Notwithstanding same, the Committee is advised that, based on the submissions
received to date and the opinion of Adv. Heunis, SC the more cautious approach
would be to refer the Bill back to the Joint Tagging Mechanism for
reconsideration as an incorrectly tagged bill wili be conside red unconstitutiona.

6. This exercise should not however delay the process within the Portfolio
Committee as the processing of the Bilf during this stage is not affected by the

tagging.

Yours Sincerely - _ =

Adv Z Adhikarie . Date:” T9.{l. 2e3
Chief Legal Adviser ,
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INTRODUCTION

Consultant is the Legal Services Section of the Parliament of the Republic of

South Africa,

The Minister of Co-operative Governance and Traditional Affairs introduced
the Local Government: Municipal Structures Amendment Bilj (‘“the Bily as a
proposed section 75 (of the Constitution of the Republic of South Africa, 1996)

Bill in the National Assembly,

This means that the Minister considers the Bill fo be not one affecting the
Provinces in respect of which the procedure for adoption provided for in
section 76 of the Constitution appilies.

The State Law Advisers advised that -

4.1 the Bill be classnf' ed s a sect:on 75 Bill since it does not, in thejr view,

deal with any. of the functxonal areas listed in Schedute 4 of the e

Constitution and contams N0 provision to which the procedure set out

in section 78 of the Constftutn:n applies; and

4.2 it does not have provi prowsaons that pertain fo Customary law or customs of ~

traditional communities and accordmg!y it does not need to be

referred to the Naticnal House of Traditional Leaders in terms of

section 18(1)(a) of the Traditional Leadership and Governance
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Framework Act, No. 41 of 2003 ("the TLGFA .

In the event, it was récommended that the Joint Tagging Mechanism {("JTh"

should find that the Bl —
5.1 is a section 75 Bill;

8.2 includes no provision to which the procedure prescribed in section 76

of the Constitution applies; and

53 is constitutionally and procedurally in order.

However, on 12 November 2018 the Western Cape Provincia| Minister of
Local Government, Environmental Affairs and Development Planning inter afia

proposed that the tagging of the Bill be reconsidered,

Next to the heading "General legal comment"”, he stated as follows:

"Paragraph 8 of the Memorandum on the Objects of the Bilt stafes that the
amendment Bill does not contain provisions to which the procedure set out i
section 76 of the Conslitution, 1696, applies. It is submitted that the
amendment Bill does indeed contain stch provisions in substantiaf measure,
The amendment Bill for example in clause 24 and 32 seeks to ensure that
public administration in municipalities is accountable. These are principles set
out in section 195(1)(b) and-(f)-of the-Constitution, 1996. jt js submitfed that
the provisions of the amendment Bill render the amendment Bill legisiation
referred to in section 1 95(3) of the Constitution and thus legistation envisaged
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in section 76(3)(d) of the Constitution. In the premise and in accordance with
the rafio in South African Municipal Workers Union v Minister of Co-operative
Governance and Traditional Affairs, the provisions of the amendment Bill
trigger the requirement that it should be dealt with in accordance with the
procedure sef out in section 76 of the Constitution,”

REQUEST FOR ADVICE

Against this backdrop i have been asked to advise whether the Bill has been

correctly tagged and, to this end, to look at the Bili in its entirety.

ADVICE

—

Since the Bill does not deal with amendments to the Constitution and is not a
money bill,% the question to be answered is whether it is a Bill to which the
procedure set out in section 76 should apply.® If not, the procedure provided

for in section 75 applies and the Bill was correctly tagged.

10.  The section 76 procedure applies if a Bill is one of the nature referred to in
subsection (), (4) or (5) of that section. Subsections (3} and (4), the only
ones pgtentig!!xlelgﬁi—ant for present purposes, provide as foliows: —— e
'(3) A BIl must be dealt with in accordance with the procedure established

! section 74,

* Section 77.

* section 75(1).



Page 5

by either subsection (1) or subsection (2) if it falls within a functional
area listed in Schedule 4 or provides for legisiation envisaged in any of
the folfowing sections:

{a)  Section 65(2);

(b) secfion 163;

(¢}  section 182;

(d}  secfion 195(3) and (4);

(e}  section 196; and

1 section 197.

{4) A Bill must be dealt with in accordance with the procedure established
by subsection (1) if it provides for legisfation —
(a)  envisaged in section 44(2) or 220¢3); or
(b}  envisaged in Chapter 13, and which includes any provision
affecting the financial interests of the provincial sphere of
govemment.”

11.  For present purposes Bills that have fo be dealt with in accordance with the

procedure prescribed by section 76(1) or (2) are therefore -

11.1  Bills that fall within a functional area listed in Schedule 4;°

11.2 Bills that prowde for 1eg:slatxon envisaged in sections 44(2), 65(2), 163,
182, 195(3) 195(4), 196, 197 and 220(3).° - '—-’4"_- SR

12. \Whether g B|l| falls wﬂhin a functional area listed in Scheduie 4 of the

“ section 76(3),

® Section 76{3){a)-{f) and 76{4){a).
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Constitution should be determmined with reference to jis Subject-matter

Even though many of a Rill's provisions might falf beyond the scope of
Schedule 4, jts subject-matter may yet fall in Scheduile 4. | this regarg

Ngcobo J (as he then was) in DBV Behuisin Supra proposed the following
==Y _2ehuising

test:

#Mluminate its subject-matter. They place the proclamation jp context, provide
an explanation for its provisions and articulate the policy befring them. 7

e

CCL para

Bill 2000 (1) 34 735
td v North-west

orth
Svement
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categorisation.

The purpose of the Structures Act is (Yo provide for the establishment of
municipalities in accordance with the requirements relating to categories and
fypes of municipality; to establish criteria for dgetermining the cafegory of
municipality to be established in an area; fo define the types of municipality
that may be established within each category; to provide for an appropriate
division of functions and powers between categories of municipalities; to
regulate the internal systems, struct:;rres and office-bearers of municipalities;
to provide for appropriate electoral systems; and fo provide for matlers in

connection therowith" ®

None of these concern, at face-value, a Schedule 4 functional area but, as we

shall see, that is not the end of the inquiry.

The Bill envisages the amendment of the Structures Act in various respects,

including provision for the establishment of Municipal Public Accounts

_ Committees® and the addition of Schedule 7 which wi_l‘l_‘_i_n;future contain the

Code of Conduct for Councillors. ™

~In Liquor Bill supra, the Constitutional Court held that the heading- of section

78, viz, "Ordinary Bills affecting provinces”, provides "a “sfrong textual

Flongthle,

? Clause 24,

® Clause 32.
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indication that s 76(3) must be understood as requining that any Bill whose
provisions in subsianfial measure fall within a functional area Jisted in

Schedule 4, be dealt with under section 7611

In that case, Cameron J went on to say that "wihatever the proper
characterisation of the By .. & large number of jts provisions must be
characterised as falling ‘within a functional area listed in Schedule 4’ more
particularly the concurrent national and provinciaf legistative competences in

regard to ‘trade’ and ‘industrial promotion™ 12

in Tongoane and Others v_Minister for Agriculture and Land Affairs and

Others, 3 Ngcobo CJ quoted with approval the passages from the Liquor Biy

case referred fo hereinabove™ and concluded as follows:

"The contention of the communities that the statement, ‘whose provisions in
substantial measure' jn Liguor Bill, formulates the test for determining the
procedure fo be followed in enacting a Bill must, in my view, be upheld .
What matters for the purposes of tagging is nof the subsiance or the frye

PPara2g, o B

" 2010 {8) BCLR 741 fcc).

“1n para 56.
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22.

23.

ﬁf:24—' The following remarks by the Chi'éf"ﬁixétiéé

- context:

essence, or true purpose and effect, that F=_ what
(My emphasis.)

Ngcobo CJ helpfully added that there is RF®  Importaryt difference bety,
elween, on

the one hand, the "pith and substance” tes ¢ =2nd the "substangiay m
easure” test

just referred to.

Under the "pith and substance” test, provis e ns of legisiation that fall oyt
Outside

its substance are t eated as incidental wher Sas by CCntrast the tagai
! ' gging test
is distinct from the Question of iegi‘giatiue Cory petence but fOCUSE H
S on all the

provisions of the Bill in order to deterrmiine the Sxtent fo which
1eh  they
substantially affect the functionat areas listed i Schedule 4 and
i not on
whether any of the provisions are incidental +o its substance 16

The more a Bill affects the interests, concerns and capacities of the provi
Vinces,
the more say the provinces should have on its content through the NCop th
, the

purpose of tagging being to determine the Nature and extent of the Input of
- . 0

provinces on the contents of legislation aﬁéé:ﬁﬁ'g'tﬂemj?

are also helpfy in the present

* para 59,

*” Tongoane at paras 60 and 64.
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169} The fagging of Bifis before Parfiament must pe Informed by the need to
ensure that the provinces fully and effectively exercise their appropriate
role in the process of considering national legislation that substantiafly
affects them. Paying less attention to the provisions of a Bill once its
substance, or purpose and effect, has been identified undermines the
role that provinces should play in the enactment of national legislation
affecting them. The subject-maiter of a Bilf may lie in one area, yet jts
provisions may have a substantiaf impact on the interests of Provinces,
And different provisions of the legisiation may be so closely in fertwined
that blind adherence to the subject-matter of the legislation without
regard fo the impact of jts provisions on functional areas in Schedule 4
may frusirafe the very purpose of classification.

[70]  To apply the pith and substance' test to the fagging quesiion,
therefore, undemmines the constitutional role of the provinces in
legistation in which they should have a meaningful say, and disregards
the breadth of the legisfative provisions that section 78(3) requires to
be enacted in accordance with the section 76 procedure. If does this
because it focuses on the substance of a Bilf and treafs provisions
which fall outside its main substance as merely incidental fo it and
consequently irelevant fo tagging. In so doing, it ignores the impact of
those provisions on the provinces. To ignore this impact is fo ignore the
role of the provinces i the enactment of legisiation substantially ..
affecting them. Théréfdé,z the test for determining how a Bil is fo be

lagged must be broader than that for_ determining _tegistative R

- competence.- - ST - _-‘ﬁ_;‘_i,,f,,-‘ o

[71] On the Q@eﬂtﬁj . substantial measure’' test pennits—ﬁé,w -
consideration of the provisions of the Bij and their impact on matters-—
that subsfanﬁaﬂ;éffect the provinces. This test ensures that legisiation

S that affects the proviices wil be enacted in accordance with 5.
procedure that allows the provinces to fully and effectively play their
role in the faw-making process. This test must therefore be endorsed,
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{72] To summarise: any Bill whose provisions substantially affect the
inferests of the provinces must be enacted in accordance with the
procedure stipulated in section 76. This naturally includes proposed
legisiation over which the provinces themselves have concurrent
legislative power, but it goes further It includes Biils providing for
legislation envisaged in the further provisions set out in section
76(3)(a)-(f), over which the provinces have no legisiative competence,
as well as Bilis the main substance of which falls within the exclusive
national compefence, but the provisions of which nevertheless
substantially affect the provinces. What must be stressed, however, is
that the procedure envisaged in section 75 remains relevant fo all Bills
that do not, in substantial measure, affect the provinces. Whether a Biil
is a section 76 Bilf is determined in two ways. First, by the explicit list of
legislative matfers in section 76(3)(aj~{f), and second by whether the
provisions of a Bill in substantial measure fall within a concurmrent
provincial legislative competence.” (My emphasis.)

I would point out that in line with this approach, rule 160(3)(b) of the Joint
Rules of Parliament'® provides that "fw)hen a Bill introduced as a section 75
Bill is referred fo the JTM, it must make a finding on whether the Bilf ...
includes any provisions to which the procedure prescribed in section 76 of the
Conistitution applies". (My emphasis.)

Significantly the last two sentences of paragraph 72 of the judgment in

Tongoane quoted hereinabove require, at the outset, a determination whether

the provisions of a Bill—fall ‘within the explicit list of legislative matters

enumerated in section 76(3)(a)-(f and, thereafter, whether such provisions, in ——

substantial measure, fall within 2 concurrent provincial legislative

2 6™ edition.



and Others: *°

"The enquiry is thus two-fold: first, whether the Bill falls within the explicit fist
Of legistative mafters; second, whether the Amendment Act in Substantiat
measure, falls within one of the toncurrent legisfative competences of the
provinces listed in Schedule 4 of the Constitution,” *°

27.  Further light was shed on the ‘functional area listed in Schedule 4" criterion in

Democratic _Alliance v President of South Africa and Others,?' which

concerned only Bills which fail within a functional area listed in Schedule 4,2
with Rogers J concluding® that “te substantial effects contemplated in
Tongoane hag reference to the extent fo which the provisions of the
legisiation actually regulate a functional area fisted in sch 4", Accord ing to the
Court, "when testing for tagging one aflows for the possibility that provisions
which are not sufficiently dominant fo give the legislation as a whole a sch 4

character may neverheless in substantial measure requlate g sch 4 functionaj

area”. (My..gmphasis.)

28 A similar_approach is called for when tagging has to discoyrit fﬁé"éécfibhs

* 2017 (5) BoIR saT(CC T R e
* para 64, LTI
%2014 (4) 5A 402 (wcc).

= Para 8.

ZIn para 79
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enumerated in paragraphs (a) to (f} of subsection (3) of section 76 of the

Constitution.

Having drawn a distinction between the so-called direct-regulation approach

and the knock-on effect approach, Rogers J concluded as follows:

‘I thus conclude that, in accordance with what | have called the direct-
regulation approach, the 'substantial measure' fest for tagging laid down in
Liquor Bill and Tongoane requires one to determine whether fo a substantial
extent the legislation under considaration actually regulates matters falling
within sch 4.7 %

It is, therefore, to a consideration of whether the Bill provides for legislation
envisaged in any of the sections enumerated in paragraphs (a) to (f) of
subsection (3) of section 76 of the Constitution and of subsection (4) thereof,

that | now furn.

In DA v President of the RSA, Rogers J considered that a further

consxderat:on in favour of the direct-regulation approach is ta be found in the :
paris of sectlon 76(3) which do not concem the functiona! areas listed in

Schedule 4, but prowdes for legistation envisaged in various other prows:ons

of the Constltuthn in respect of which he considered that there is no reason to -

doubt that- taggmg 1s only required if the legislation actually regulates the

matters contemplated in those provisions of the Constitution.®

* para 95,

= para 88,
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32, The Bill does not provide for ==y legistation eNvisageq ;
M any of the secti
Ons

enumerated in subsections (3 ){a)P) aNd (@)@ 3-by of Section 76 o the
Constitution with the possibe EXcepion of sectio 195(3) of the Constitutiop,
which incorporates by refererice Subsection (1) wh eh, in tupp, has 1 pg read
with subsection (2).

33.  According fo its heading, sectior 195 Cconcems ba sic Valueg and prj
Principleg

governing public administratiorr and Subsections (1) 4, (8) therecf p, id
Ovide as

follows:

(1)  Fublic administration must be governed py
principles enshrined i the Constitutio, .
principles:

a) A high standard of professiona;s ethics
{a) ‘ g . Must pe Promoteq gy
maintained.

(b) Efficient, economic and effective Uuse

of resources must pg
promoted,

{c) Public administration must be devefopmenl‘~orfented
(d) Services must be provided énpa;ﬁaf&..famx

Squitably ape w
bias, hout
" (e) People’s needs must pe responded to, ”di!‘he pubic
T . ”". e R m
i encouraged {o participate in poifcy-'making_ ' ust be

. () Public administration must be accountapla.

T Transparenay must be fostered bymg the public vy, timejy,
’ accessible and aceyrate information, - - .. ,

(h) Good human-resoyrce management _g kcaﬁéér;dé,, .
- . B e o
practices, fo maximise human pPofentiaf must pe cu!ﬁvated prment

(B Public administration must be broadyy representaty,q of th
' ® Souh
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African people, with employment and personnef management
practices based on ability, objectivity, feimess, and the need o
redress the imbalances of the past to achieve b road representation,
(2)  The above principles apply to —
(a) administration in every sphere of govemment:
()  omgans of state; and
(¢} public enferprises.
(3)  National legisiation must ensure the promofion of the values and
principles listed in subsection (1)."

It being a given that the principles enumerated in subsection (1) apply to all
administrations in all spheres of government and ali organs of state, the
question which arises is whether the Bilf is aimed at ensuring the promotion of
the values and principles listed in subsection (1) as contemplated in

subsection (3),

As we have seen, in this regard Mr A Bredel, the Western Cape Provincial
Minister of Local Govemment, Environmental Affairs and Development

Planning, has commented as follows:

| ""'ii--';'}ﬁmé";ame'ndment Bill for example in clause 24 and 32 seeks to ensure that

public administration in municipalities is accountable, _Thgse_. _acevbﬁncipfes sef

- out-in section 195(1)(b) and (f) of the Constitution, 1996 7f is submitted that

the provisions of the amendment Bill render the amendment Bill legistation

,,,,;__rfe'ffé:réd fo in section 195(3} of the Constitution arid Hus legisfation envisaged

~In section 76(3)(a) of the Constitution. In the premise and in-atcordance wi

the ratio in South African Municipal Workers Union. v-Minister-of Co-operative

Govemance and Traditional Affairs, the provisions of the amendment Bill
trigger the requirement that it should be dealt with in accordance with the
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procedure set out in section 76 of the Constitution.”

38.  Inthe event the Minister proposes that the tagging of the Bill be reconsidered,

37. Clause 24 envisages the insertion in the Principal Act of a section dealing with
the establishment and responsibilities of Municipal Public Accounts

Committees which, infer alia, have to -

37.1 review the Auditor-General reports and comments of the Management
and Audit Committees and make recommendations to municipal

councils; %

37.2 review internal audit feports together with comments from the

Management and Audit Committees:’

37.3 initiate and develop the oversight report containing Counciliors'
comments on the annual feports as provided for in section 129(1) of
the Local Government: Municipaf Finé\nce Management Act, No. 56 of

2003:28

37.4 attend to and make recommendations to municipal councils on matters

i“;Sl.ib-::lause{sj(a}. — B

 Sub-clause(3){b).

Z Sub-clause {3}c).
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referred to it by various organs of the municipality --2° and

37.5 on their own initiative, but subject to the dirvections of municipal
councils, investigate and report to councils on an%sy/ matter affecting the

munjcipaiity. 3

Clause 32 envisages the addition of Schedule 7 to the Principal Act which
sets out the Code of Conduct for Councillors of which Various provisions are
arguably aimed at promoting the values and principles lisked jn subsection (1)

of section 195,

Against this backdrop the question to be answered is whether the Bill itself
can be said to provide for legisiation envisaged in section 195(3) of the

Constitution.

One is guided in this exercise by Rogers s dictum that "oy the direct-
regulation approach, one examines the provisions of the Bidf to see what they
actually regulate; if any of the provisions- regulate sch 4 Tunetionat areas, a
value judgment must be made as o Wwhether-they do so i, substantiaf

measure. If so, the Bill follows the s 76 procediure™. .

" The South African Municipal Workers' Uij_i_@'ﬁ:éase Supra, infer ajig concerned

the question whether the Local Government: Municipal Systemg Amendment

* Sub-clayse {3){d).

=0 Sub-clause(3)(e).
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Act, No. 7 of 2011 ("the Amendment Act"), which apparently intended fo
address the increase of maiadministration within municipalities, was correctly

tagged as a section 75 Bill; that is, an ordinary Bill not affecting provinces.

42.  The High Court found that the Amendment Act set standards and minimum
requirements for local govemment and therefore constituted legislation

envisaged by section 195(3).%'

43. In the event the Constitutional Court invoked Tongoane and concluded that
“all legisiation mentioned in section 7(3} is legisiation that substantially affects

the interests of provinces™ %2

44.  Although the Amendment Act in SAMWU sought to promote on a much more
significant scale a number of the values listed in section 195(1) of the
Constitution,  am of the view that the Bill does the same in sufficient measure

to qualify it for section 76 tagging.

45.  In the words of the Constltut!onal Court, the provisions of clauses 24 and 32

are "enough fo fngger the requ:rement that the Bill should have been dealf

with in accordance with the Procedurs set out in section 76" This isin fine

with the approach -that- provisions not suffi iciently dominant to gzve draf‘t

legislation as a whole a Schedu{e 4 character, may yet require tagglng as a.

* bara 22,
* para 81,

* SAMW, para 67.
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section 76 Bill,

I do not consider, however, that any of the provisions of the Bill fali within 3
functional area listed in Schedule 4. It does, however, provide for legislation
envisaged in section 195(3) of the Constitution as contemplated in paragraph
{d) of subsection (3) of section 76 thereof. It should therefore, in my opinion,

be tagged as a section 76 Bili.

Tagging the Bill as a section 78 Bill wiil also be in line with what Rogers J
styled as the "caufious approach” which calls for tagging in accordance with

section 76 rather than section 75.%

In this regard it was held in the Liguor Bill case supra,® as follows:

"It would formafistic in the extreme to hold a Bill invalid on the ground that
those steering it through Parliament erred in good faith in assuming that it was
required to be dealt with under the s 76 procedure, when the only
consequence of their error was to give the NCOP more weight, and o make

passage of the Bill by the_Nationél Assembly in the event of inter-cameral o

disputes more difficult. It is hard to see how a challenge based on the first fwo
differences between the rele vant-parfiamentary procedures can invalidate the

enactment of a statute.”

| agree that the Bill doeéfmt have fo be referred to the National House of

Traditional Leaders in termsof section 18(1)(a) of the TLGFA.

* para 89.

* para 26.
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e e Y

50.

Chambers, Cape Town
19 November 2018

| advise accordingly.

J C HEUNIS S.C.
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