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1. Introduction 
 

The Federation of Unions of South Africa (FEDUSA) welcomes the opportunity to make 

a submission to the Select Committee on Economic and Business Development on the 

Competition Amendment Bill, 2018 as published on Parliament’s website on 11 July 

2018. 

 

The FEDUSA submission is on behalf of all its affiliates and members. 

FEDUSA fully supports the introduction of the Competition Amendment Bill and view it 

as a key means to address the challenges of economic exclusion, concentration and 

inequality. 

Strengthening and amending the competition legislation will address some of the most 

pressing structural challenges in the economy. 

 

2.  NEDLAC Process 
 

FEDUSA have participated in an eight month NEDLAC consultation process as part of 

Organised Labour with Organised Business on the Competition Amendment Bill which 

was published by the Economic Development Department in December 2017 

The NEDLAC process culminated in many substantial areas of agreement and 

concluded with overall support for the Bill which is captured in the final NEDLAC report 

which we quote: 

“The parties at NEDLAC recognised that the process of engagement had been 

meaningful, substantial and helpful and that the Competition Amendment Bill 2018 

represents a package of provisions which constitutes an appropriate an effective balance 

of the interests of all the social partners and the policy imperatives of Government.” 

FEDUSA as part of Organised Labour during the NEDLAC process made several 

submissions for amendments to the Bill and as a result changes were made to the 

current Bill. 
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Some of Labour’s proposals tabled at NEDLAC were not accepted for example matters 

dealing with employment, the handling of mergers with public policy implications 

involving foreign firms; creeping concentration; fines and penalties  and warning labels. 

 

3. Opposition to the Bill 
 

FEDUSA have noticed opposition to the amendments of the Competition Bill in the public 

domain mainly by businesses, corporate lawyers and other commentators. 

 

FEDUSA is concerned that those opposed to the amendments is determined to allow the 

perpetuation of practices such as excessive concentrations of ownership and control 

within the national economy; anticompetitive behaviour and restrictions to economic 

participation by all race groups in our country. 

We strongly appeal to the Select Committee to stand firm and ensure that true economic 

transformation for all becomes a reality in our country.  

Some of the commentators who stand opposed to the Bill argues that the amendments 

will deter investment and growth. FEDUSA do not agree with such views. 

In fact economic concentration, collusive behaviour and anti-competitiveness is an 

international problem and organisations like the Organisation for Economic Cooperation 

and Development ( OECD) has designed interventions to reduce the harm arising from 

anticompetitive practices and mergers with anticompetitive practices. 

FEDUSA welcomes the Bill and see it as correct interventions that will lead to a 

competitive economic climate balancing the interests of workers; consumers; businesses 

and development which will benefit all South Africans. 
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4. Key impact of the Amendments 
 

We believe that some of the key amendments of the amended legislation will be that , it 

will undo the concentration in the economy; promote investment ; lead to a reduction in 

prices and a greater focus on jobs and the promotion of worker ownership. 

 

 The Bill focus on transformation in particular the support of Small & Medium 

Business / black-owned firms which authorities should consider during mergers. 

FEDUSA supports this as it will ensure greater inclusivity and entry and 

participation of black-owned firms within the market and economy. 

 

 We further welcome the proposed amendment of section 12A(3) with the 

introduction of an additional test to public interest criteria applied to mergers , 

namely the extent to which a merger will promote greater ownership, in particular 

by black South Africans and workers employed at the firms concerned. This 

amendment will certainly empower workers by affording them a stake in the firms 

concerned and will lead to more inclusiveness and equality. 

 

 The proposed amendment to section 43A of the Act will strengthen the tool of 

market inquiries to deal with economic concentration and can assist to 

deconcentrate the economy and allow for transformation of ownership and 

promotion of SMME’s. FEDUSA welcomes the proposed amendments which will 

enhance the market enquiry process and to allow for trade unions and workers to 

participate in market enquiries. 

 

 Currently there is no provision in SA Law that enables the Executive to consider 

national security issues in a merger involving a foreign acquiring firm. We 

welcome the insertion of a new section 18A in the Bill which provides for a 

national security veto if and when national interest could be adversely affected. 
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The amendment to protect national interest and security is in line with many other 

legal systems elsewhere including: United States of America, Canada, Australia, 

European Union and China. 

 

 During the NEDLAC consultation process Organised Labour consistently argued 

that the current fines and penalties regime is weak and does not act as a 

deterrent against collusion and anti-competitiveness practices. The review of the 

existing penalty regime became more necessary due to the increased exposure 

of collusive practices by the competition authorities. Since 2010 the authorities 

have conducted a number of investigations against cartels and monopolies in a 

number of sectors such as: poultry, bread, construction, steel, auto components, 

telecoms etc. 

 

 Section 59 regulates the administrative penalties that the Tribunal may impose. 

The proposed insertion of subsection (2A) increases the maximum administrative 

penalty to 25% of a firm’s annual turnover in the Republic and its exports from the 

Republic during the firm’s preceding financial year. This is a step in the right 

direction and we fully support this amendment. 

 

 During the NEDLAC process Organised Labour called for a greater role of the 

Executive in mergers. Workers expect policy makers to be responsible for 

mergers policy and intervene especially where jobs, de-industrialisation, 

distressed sectors or small business are at risk. FEDUSA therefore welcomes the 

provision of section 17 (1) (c) which allows the Minister to appeal merger 

decisions under certain circumstances, to the Competition Appeal Court when the 

Minister believes public interest issues, including employment were not duly 

considered. 
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 FEDUSA welcomes the proposed amendments to section 9 which in essence 

makes changes to the price discrimination section affecting SME’s and black 

owned business who often are the victims of price discrimination and inhibits their 

increased growth and participation in the market economy. We particularly 

welcome subsection 9 (3) which requires the dominant firm to show that its action 

of price differentiation does not impede the participation of SME’s and firms 

owned by historically disadvantaged persons. This in our view will ensure greater 

entry and participation in the economy by all sections of society.  

 

 Greater collaboration between economic sectors for the purposes of economic 

development, industrialisation and protection and creation of jobs is not always 

regarded as anticompetitive behaviour. During the NEDLAC discussions both 

Organised Labour and Business expressed a view that the Bill should allow for 

collaboration between firms in support of employment, sustainability and greater 

economic development. FEDUSA welcomes the amendments to section 10 which 

seeks to introduce exemptions to allow for greater flexibility for legitimate 

collaboration. 

 

We further welcome the amendments which allows for the Commission to exempt 

an agreement or practice, or a category of agreements or practices from 

application of Chapter 2 of the Act. The ground is “competitiveness and efficiency 

gains that promotes employment or industrial expansion. This proposed 

amendment is consistent with the broader industrial policy objectives of 

government and is most welcomed.  

FEDUSA support the amendment in section 10 (10) which will empower the 

Minister to exempt an agreement or practice which will allow for greater 

collaboration to support other policy instruments such as “ buy local initiatives” 

and support for labour intensive and priority growth sectors. 
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FEDUSA believes that by amending the Competition Act as outlined by the Bill and 

subsequent agreements during the NEDLAC process will allow Government to deal with 

some of the key structural challenges in the economy. FEDUSA firmly believes that the 

amendments will change the Competition Regulatory Landscape, usher in a new 

competition regime and will assist the authorities to prosecute dominant firms for 

predatory pricing and particularly margin squeeze.  

These amendments we believe is consistent to create and enable a developmental state 

based on competitiveness, job creation, greater equality, poverty alleviation and 

transformation of our economy. 

 

 


