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MEMORANDUM

TO: M J MOHAPI, MP
CHAIRPERSON OF SELECT COMMITTEE ON CO-OPERATIVE
GOVERNANCE AND TRADITIONAL AFFAIRS

FROM: T R MODiSE, MP
CHAIRPERSON: NATIONAL COUNCIL OF PROVINCES

DATE: 7 SEPTEMBER 2018

RE: \‘1%2 SUBMISSION OF ADDITIONAL INFORMATION ON THE INTERVENTION
ISSUED IN TERMS OF SECTION 139(1)(b) OF THE CONSTITUTION, 1996
TO ENOCH MGIJIMA LOCAL MUNICIPALITY, EASTERN CAPE

Further correspondence regarding an intervention issued in the abovementioned

Municipality has been received. A copy is therefore attached.

Pursuant to Rule 101 the correspondence is accordingly referred to the Select Committee
on Co-operative Governance and Traditional Affairs for consideration and report.

Yours sincerely,

OEM ot

TR MODISE, MP
CHAIRPERSON: NATIONAL COUNCIL OF PROVINCES
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To

From :

Date :

Re

Clerk of Papers

T R Modise, MP
Chairperson: National Council of Provinces

7 September 2018

Referral of Papers tabled to Committees

MNATIONAL COUNCIL §F FROVINCES
THE CHAIRPERSON
PO Box 15 Cepe Town 8000 Republic of South Africa

Tel: 27 (21) 403 2321/3126 fax: 27 (21) 461 9460
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The following papers have been received for tabling and referral to the Ad Hoc

Committee on intervention in the North West Province for consideration.

SUBMISSION OF ADDITIONAL INFORMATION ON THE INTERVENTION ISSUED IN
TERMS OF SECTION 139(1)(b) OF THE CONSTITUTION, 1996 TO ENOCH MGIJIMA
LOCAL MUNICIPALITY, EASTERN CAPE.

Kindly do the necessary.
r
O LA e

TR MODISE, MP
CHAIRPERSON: NATIONAL COUNCIL OF PROVINCES




ENOCH MGIJIMA

LOCAL MUKICIPALTTY

MURICIPAL MANAGER
Physical Address: 70 Cathcar Road, Town Hall, Komani 5320
Postal Address: Private Bag X 7111, Komani 5320

4t September 2018

The Head

National Council of Provinces
CAPE TOWN

8001

Dear Adv Phindela
RE: NOTICE OF INTENTION TO INVOKE SECTION 139 OF THE CONSTITUTION

This has reference to various correspondences received from MEC for Cooperative

Government and Traditional Affairs on section 138.
INTRODUCTION AND BACKGROUND

Subsequent amalgamation of the three erstwhile entities namely former Tsolwana,
Inkwanca and Lukhanji Municipalities to form Enoch Mgijima Municipality came with
its challenges. Critical to those challenges was an amalgamation process that was not
managed from the start fo the end by those entrusted with that responsibility by law.
To date there has been no report on amalgamation as a result the municipality is faced
by a plethora of litigation from those disestablished municipalities, with some

legitimate law suits while others are fictitious.

An intervention through section 154 of the constitution was sourced from the MEC
from Cooperative Government and Traditional Affairs. To date that support has not

been received, instead we were sent correspondences asking a response from council
as to why section 138 of the Constitution cannot be invoked? Responses on behalf of
council were sent back to the MEC and without a feedback a letter informing the

Executive Mayor that an administrator will be introduced on 03" September 2018.




ENOCH MG1Jya

Loecat MUNICIPALITY

MUNICIPAL MANAGER
Physical Address: 70 Catheart Road, Town Hall, Komani 5320
Postal Address: Private Bag X 7111 , Komani 5320

COUNCIL’S REACTION

perusal.

CONCLUSION

Kindly contact me directly at Cel - 066 307 5145 and through the Persona| Assistant

Ms N Zondanj at nzondani@enochmgfiima.gov.za.

Yours faithfuﬂy,

c MAGWANGQANA
MUNICIPAL MANAGER

CC: The National Chairperson of NCOP, Hon T Modise




F’rownce of the Office of the Member of the Executive Counci

: Tyamzashe Buiiding | Civic Square | Bisho | 5605
42 3 EASTERN CAP E P{Bag X0035 | Civic Square | Bisho | 5605

_,_M_\, COOPERATIVE GOVERNANCE | Tal:+27 (0}40 609 5788- Fax: +27 {0)4D 639 2135
& TRADITIONAL AFFAIRS
Enquiries: Mr B Duma Tel: 040 609 5173

Hon. Executive Mayor

Enoch Mgijima Local Municipality
Private Bag X7111

Komani

5320

RECEIVEDBY | /4 £.£- (pigutea

DATE fo —ift — a6

£ 7%

SIGNATURE

Dear Clir. L. Gunuza

Subject: NOTICE OF INTENTION TO INVOKE SECTION 139(1)(a) OF THE

CONSTITUTION

| refer to the above matter and wish to advise Enoch Mgijima Municipal Council
that | intend to recommend to the Provincial Executive Council to invoke the

provisions of section 139(1)a) of the Constitution.

My decision to recommend invocation of section 139(1)(a) was preceded by a
series of interactions between the office of the MEC and the political leadership of
the municipality and further between the departmental team led by the pDG and

the senior management of the municipality. The reports that emanated from these
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. Subject: NOTICE OF INTENTION TO INVOKE SECTION 138(1)(a) OF THE

CONSTITUTION

interactions made a reflection wherein the rmunicipality failed to execute fully its

executive obligations and this is outlined here below:

1. Failure to adhere fo the provisions of section 54 and 56 of the Systems Act.
In terms of section S54A(1), the municipal council must appoint the Municipai

Manager as the head of administration.

The position of a Municipal Manager has been vacant since December 2016 and
this Is more than ten months. Over and above the vacancy of the Municipal
Manager's position it has been observed that also the position of the Chief Financial
Officer has been vacant for almost eight months. AAlthough the recruitrnent process
of a Municipal Manager was initiated, the municipal council fajled to finalise thig
process, instead infights within the councit accurred leading to the institution not
having the accounting officer up to date. Further to this, the municipal council
embarked on irreguiar processes wherein council appointed a number of different
senior managers to act as Municipal Managers whilst this was against the
regulations as provided by the above-mentioned provisions. The MEC has
attempted to provide guidance and even seconded an official fo facilitate
appointment of the Municipal Manager and the process was frustrated by the
council. ! would like to state to you that continued absence of the head of
administration hinders the service delivery. It must be said that the power to employ
personnel that is necessary for effective perfermance of municipal councils functions
is a constitutional requirement in terms of section 160(1)(d) of the constitution. With
the above state of affairs, it clearly reflects that Enoch Mgijima Municipality has

failed to execute its executive obligations,
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 Subject: NOTICE OF INTENTION TO INVOKE SECTION 139{1}(a} OF THE

CONSTITUTION

2. Failure to observe provision of section 30(5){c) of the Municipal Structures

Act by the council when making appointments.

Section 30(5)(c) provides that before a municipal council takes a decision on the
appointment and conditions of service of the Municipa! Manager and a Head of
Department of a municipality, it must first require its executive committee or
Executive Mayor to submit fo it a report and recommendation on the matter. The
municipal council has failed to observe the aforesaid provisions of the law when they
over a period of time appointed a number of different acting Municipal Managers.

This is clearly another failure to execute an obligation by council.

3. Non-compliance with section 80(2)(a) of the Municipal Finance

Management Act in relation to the availability of CFO in the municipality

in terms of section 80{2)(a) every municipality must have a chief financial officer.
The CFO is in terms of section 81 in charge of the budget and Treasury office and is
required to advise the accounting officer among other things. The duty to appoint
the CFO is vested with the municipal council after consuliing the municipal manager.
The absence of CFO has serious consequence in a municipality for example for
National Treasury to grant rollover, a municipality must have an appointed of CFO.
The non-appointment of the CFO adversely affects municipality’s ability to ensure
the provision of services to the community of Enoch Mgijima Local Municipality as
required by provisions of section 152(1)(b) of the constitution. In your circumstance

National Treasury has since decline to approve a total rolfover leading fo the
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Subject: NOTICE OF INTENTION TO INVOKE SECTION 139(1)(a) OF THE

CONSTITUTION

municipality losing an amount of R23 million. This is another failure o implement

executive obligation by council,

4. Irregular expenditures caysed by not complying to the provision of the
Gazette on Implementation of Upperlimits, Allowances and Benefits of
Members of Municipal Councils

Your municipality has contravened Section 167(1 )(@) by remunerating all the Mayoral
Committee members, MPAC Chairperson and Chief Whip without the MEC’s
concurrence as provided in the Government Gazette No.40763 dated 03 April 2017
on Determination of Upper Limits of Salaries, Allowance and Benefits of Different
Members of Municipal Councils,

| demanded your good office to fumish my office with a plan on how the municipality
is going to recover the money (remuneration) that was paid to the above mentioned
counciliors who were rémunerated as full time prior to my approval and publishing of
the gazette thereof. Up to date your municipality failed to provide me with the
requested information. This therefore means that your municipality has failed to
address matters related to irregular expenditure as stated above thus failing fo

execute its executive obligations.

9. Breach of code of conduct

in terms of itern 2A of the code of conduct of councillors, a councillor may not vote
in favour of or agree fo a resolution which is before the council or a committee of
the council which conficts with any legisiation applicable to Local Government.
The municipal council is clearly in breach of the code which requires councillors to
act at alf times in the best interest of the municipality and in such a way that the
credibility and integrity of the municipality are not compromised. The breach of the
aforementioned items has been manifested in the following instances:

SERVING ouR COMMUNITIES BETTER




Subject: NOTICE OF INTENTION TGO INVOKE SECTION 139(1)(a) OF THE

CONSTITUTION

o Section 30(5)(c) provides that before 2 municipa! council takes a decision
on the appointment and conditions of service of the Municipal Manager and
a Head of Department of a municipality, it must first require its executive
committee or Executive Mayor to submit to it a report and recommendation

on the matter. (Breach of item 2A)

The municipality is hereby afforded an opportunify to state reasons why | may not
recommend invocation of section 138(1)(a) of the Constitution by the Provincial
Executive Coungcil. Your representations, if any, are expected {o be submitted to

my office within 14 days after receipt of this notice.

Yours in good govermnance,

F. D. XASA

MEMBER OF EXECUTIVE COUNCIH
COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

DATE:_(OK // / R2es /7
/S
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ENOCH MGIJiMa

LOCAL MUNICIPALITY
OFFICE OF THE MUNICIPAL MANAGER

Auldress: 70 CathCart Road, Town Hall, Komani §320

Pastat Address: Private 8ag X 7111, Komani 5320

OUR REF: 3/3/8 (N Zondani)
YOUR REF:

23 November 2017

The Member of the Executive Committee
Department of Co-Operative Government and Traditiona! Affairs
Tyamzashe Building

BISHO

5605

The Honourable MEC F.D. Xasa

NOTICE OF INTENTION TO INVOKE SECTION 138(1)}(a) OF THE CONSTITUTION

This has a reference to your correspondence dated 8" November 2017 regarding the

above, received by my office on the 10" November 2017.

INTRODUCTION & BACKGROUND

The situation prevailing is almost similar in all three amalgamated municipalities jn the
Eastern Cape and that should be understood in the broader context prior the
amalgamation until to the post amalgamation process. As part of the process of managing
the interim phase during amalgamation, a number of committees were established to
assist with smooth management and thorough preparation for the new institutions that
were to emerge after amalgamation.

Part of those structures included the foliowing:

 Political Transformation Committee at a provincial level

Political Change Management Committee at district level

Technical Change Management Committee.




The Technical Change Management Committee was beefed up with officials from the
district municipality, Department of Cooperative Governance and Traditional Affairs
Provincial Treasury among others. In addition to that, workstreams were created per
functional area to deal with the details and advise the Technical Change Management

Committee which in turn will advise Political Change Management Committee.

Several tasks/activities that needed to have been performed prior amalgamation were
identified and a reporting template was designed. Hereunder, we are quoting just four of
about 12 activities that had to be achieved pre-amalgamation but unfortunately were not:

SUB-ACTIVITY RESPONSIBLE | ACTION | DUE DATE | PROGRESS
£ PERSON
>
}.._.
Q
>y
0 Draft set of rationalized By- | CMC 31/03/2016 |No  progress
% laws was reported
< Promulgation of revised By- | CMC
=
= aws
Y
)
I
-

Drafting of the new|CMC 31/05/2016 | No  progress
g organogram was reported
LU =)
l: Terms of reference for 28/02/2016 | No  progress
5{3—-( required service provider was reported
e (work study, Job Evaluation
L | & Job descriptions)

All the above targets were never met on the set dates instead the new Council had to

undertake all of these tasks on its own.

in addition to that, the Change management structures were expected to at least give a
progress report so as to advance the establishment of the new municipality’s process
forward. And for reasons not known to Enoch Mgijima Municipality, no progress or
implementation report was submitted and that made the Council to start from a totally new

slate.




On the basis of the above, the Council of Enoch Mgijima Local Municipality is of the view
that invoking Section 139 (any Section under 1 38) would be a harsh decision rather to
appeal for other measures to be agreed upon between CoGTA and the Municipal Council
_ as they way of seeking to give the necessary support to the municiapality. On top of the
above background we hereby wish to give the following responses to your

correspondence.

1.Failure to adhere to the provisions of section 54 and 56 of the Systems Act, In
terms of section 54 A (1), the Municipal Councii must appoint the Municipal Manager

as the head of administration,

It should be noted that Enoch Mgiima Local Council is as resuit of amalgamation and
therefore the Interim Municipal Manager was designated in terms of the Section 29 (2) of
the Local Government: Structures Act to call the first Council meeting of the new
municipality and such a person shall remain the Acting Manager for a period of six months
or until the Council appoints a fuiltime Municipal Manager as indicated in the Section 12

Notice dated 08 August 2017.

The Council meeting of the 14 December 2016 (Minutes of meeting — ANNEXURE A)
considered the declaration of vacangy for the Municipal Manager and on the same day an
advert was made on the provincial and national newspapers with the closing date being 20
January 2017 (Advert — ANNEXURE B), which was facilitated by the then Interim
Municipal Manager. Interim Municipal Manager: Mrs N. Gaiba resigned with immediate
effect from the 13 January 2017. The same resignation was considered by the Mayoral
Committee of the 27 January 2017 Minutes — ANNEXURE C).

The shortlisting and interviewing panel was established in iine with the regulations on
appointment of the senior manager and managers directly reporting fo the municipal
manager. On the 06 February 2017 shortlisting took place where both CoGTA and Chris
Hani District Municipality was represented as panellist in the recruitment process
([IMinutes of Shortlistig; (if) Masterlist; (iii) Shortiisted Candidates — ANNEXURE D). All
shortlisted candidates for the position were interviewed on the 20 February 2017 and
conciuded on the same day (Minute of Interview - ANNEXURE E). All candidates

3



underwent competency assessments. Having concluded all the above-me ntioned
processes, the Executive Mayor Clir. L. Gunuza-Nkwentsha as the chairperson of the
panel tabled the report in the Council meeting held on 21 August 2017 (f() Report ~
ANNEXURE F1; (i) Minute of Council meeting — ANNEXURE F2]), with the
recommendations of the panel. Upon interrogation and defiberations in the said meeting,
Council could not agree on the panel recommendations based on the fact that the
recommended candidate obtained Basic knowledge of management in the competency

test.

The above process for the recruitment of the Municipal Manager was hamstrung by the
Court Interdict (Rufe Nisi — ANNEXURE G1) imposed by the United Dermocratic
Movement, which was further disposed of by the Court after two months period. Where the
UDM interdict was set aside and with full cost to the applicant (Judgement — ANNEXURE

G2).

In the meeting of 21 August 2017, a vacancy was declared and a decision fo re-advertised
was endorsed (See - ANNEXURE F2). A re-advert was made on the provincial and
national newspapers. It was published in the Daily Dispatch of the 26 September 2017 and
in the Sunday Times on the 01 October 2017, and closing date being 18 October 2017
(Advert — ANNEXURE H. The panel for the shortlisting and interviewing was constituted
on the 27 October 2017 in the Council meeting. The recruitment process for the Municipal
Manager is underway and interviews are expected to be on the 23 November 2017.
Attached to this effect is the process plan for the recruitment of the Municipal Manager

ANNEXURE I).

2.Failure to observe provision of section 30 (5){c) of the Municipal Structures Act by

Council when making appointments.

As the municipality is a product of the amalgamation, the new entity has to transfer the
staff from all erstwhile municipalities with the same conditions of services as backed by
Section 187 of the Labour Relations Act and Section 12 Notice which indicated that all

transferred employees to the new municipality with terms and conditions no less

4



months (Minutes — ANNEXURE J).

The Mayoral Committee of the 27 September 2017 (Minutes ~ ANNEXURE K) considered
ones inherited from erstwhile

unfortunately the subsequent

the appointment of acting Directors as the initial

municipalities employment contracts has expired, but
Council of the 13 October 2017 (Minutes — ANNEXURE L) could not accede to the

Mayoral Committee recommendations and further extended contracts of the Senior

Managers until 31 December 2017.

See attached adverts for the Senior Managers recruitment process which were on the

provincial and nationa| newspapers. (ANNEXURE M}

3.Non-compliance with section (80} (2) (a) of the Municipal Finance Management Act
in relation to the availability of CFO in the Municipality.



5.Breach of code of conduct.

it is acknowledged that the Council at some instance/ instances had inadvertently
breached the code of conduct. This can be aitributed to a situation that this Council is
composed of Councillors from the different status of jocal authorities in terms of how the
Council of this magnitude is legally structured. Which at some stage the roles and
respensibilities of each political bearers are not clear understood where at cerfain
scenarios an overlap is experienced. It be noted that the Council of the new entity was
never afforded an induction so as to avert such confusions of overlaps and skewed

comprehension of the roles and responsibilities and the jurisdiction thereof.

Furthermore, in my opinion should the municipality finalised appointment of the Municipal
Manager as accounting officer would perhaps play a pivotal role in realising the said
structures of governance. The municipality cannot recall any instance or instances where
in the Council has contravened any prescript of the legislation governing local government
deliberately. We were of the view that all decisions as reflected above Council have been
embark upon in promoting the interest and spirit of Good Governance. That always

thinking we are adhering to the operations and activities to the “Rule of Law”.

CONCLUSION

In conclusion, and in reference to our view which has been expounded as part of our
background we wish to refer to a decided case that deals with the powers of national and
province to supervise, monitar and support “ Certification Judgement (In Re: Certification
of the Constitution of the Republic of South Africa 1996 — 1986(4) SA 744 CC, the
interpretation of Stytler and De Visser in Local Government Law of South Africa as well as

SALGA’s process chart towards provincial and national intervention.

Of critical importance in their views is the following:
“determination if there were any prior endeavours by the intervening authority, including

the provincial executive, to resolve the matter with the municipality especially with regards

fo the support issues”



It is therefore our view that the above be explored before any intervention can be
considered. Our responses herein above demonstrate a process that is being followed by
the municipal Council to resolve some of the challenges that we have been able to identify.

However, it is against this background that the Council convened on the 15 November
2017 to consider your cofrespondence in relation to invoke Section 139(1)(@) of the
Constitution and resclved to vehemently reject the said notice of intention to invoke
Section 138(1)(a) of the Constitution. The same resolution we took in relation to your
notice bears a testimony to the level of our understanding of the executive obligation. We
eagerly hope that your good office will grant us an opportunity of providing with full support

in all areas that found my Council and municipality wanting.

Thanking you in anticipation of your positive consideration and response in this regard.

Yours Faithfully

............................................

CLLR. L. GUNUZA-NKWENTSHA
EXECUTIVE MAYOR




% Province of the Office of the M_en:lber of t_he Executive Foun:il
Tyamzashe Building | Civic Square | Bisho | 5605

. EASTE R N CAP E P/Bag X0035 | Civic Sguare | Bisho | 5605

~d COQOPERATIVE GOVERNANCE Tel: +27 (0}40 609 5788- Fax; +27 (5)40 639 2135
& TRADITIONAL AFFAIRS

Enquiries: Mr SB Maqungo Tel: 040 609 5428

The Executive Mayor

Enoch Mgijima Local Municipality
No. 70 Cathcart Road
QUEENSTOWN

5320

By hand, fax and email

Dear Honourable Executive Mayor, Coungcillor Tolashe

NOTICE OF INTENTION TO INVOKE SECTION 139(5) OF THE CONSTITUTION

1 write to you in your capacity as the Executive Mayor to advise you that, due to the state of
affairs that is currently prevailing at Enoch Mgijima Local Municipality, | am considering making
a recommendation to the Provineial Executive to invoke the provisions of section 139 of the
Constitution. The purpose of this letter is therefore to give the Municipal Council of Enoch
Mgijima Local Municipality prior nofification of this impending step and further afford it an
opportunity to advance its representations either in support or in opposition of this step, or as

the Council may deem fit.

On the 15t June 2018, the Sheriff of the High Court in Queenstown sold the attached municipal
assets in a public auction in execution of the High Court judgment.

In terms of section 135 of the Municipal Finance Management Act 56 of 2003, (“the MFMA®)
the primary responsibility to avoid, identify and resolve financial problems in a municipality
rests with the municipality itself and the municipality must meet its financial commitments.

Subsection 3 of this provision further states as foliows:

BEAVIG GOk Tl RPN




-NOTICE OF INTENTION TO INVOKE SECTION 139(5) OF THE CONSTITUTION

If a municipafity encounters a serious financial problem or anticipates problems in meeling its

financial commitments, it must immediately-

(a) Seek solution for the problem;
(b) Notify the MEC for local government and the MEC for finance in the province; and

(¢} Notify organised local government.

The municipality has failed to observe the provisions of section 135 of the MEMA. It did not
only fail fo avoid and resolve attachment of the municipal property, it failed to notify the MECs
for local government and for finance including SALGA as required by this legislative provision.
The attachment of the municipal property was only seen in the newspapers.

Attachment was an indication that there is a serious financial problem in your municipality and

as required by section 136 (1) of the MFMA | consulted with you and both political and
administrative leadership of the municipality to determine facts.

On the 2™ July 2018, | sent departmental officials to assess the seriousness of the situation
and the municipal response to the situation. The assessment was conducted fo meet the

mandatory provisions of section 136(1){b) of the MFMA.
The assessment confirmed and further revealed the following:

1. ATTACHED ASSETS

40 vehicles that were attached by the judgment creditor and had a carrying amount of R14
854 000 and the movable assets had a carrying amount of R23 000. This will have a huge
impact on the municipality as these vehidles were used to deliver the services to the
community. The municipality will not be abie to replace these vehicles as these were not
budgeted for. Notwithstanding the sale, the judgment debt has not been fully satisfied. There
is a substantiai amount that is still due, which is R16million and there is a possibility that

immovable assets might be attached.
One of the municipal bank accounts has been attached, the bank account belongs to erstwhile

Lukhanji focal municipality.
2. REVENUE COLLECTION

The municipality is struggling with revenue collection as their collection levels are between

64% -70% and the credit management policy is not fully implemented as other areas of
the municipality do not pay rates and the municipality is unable to enforce the collection,
Data cleansing is also a major challenge as the municipal billing data is outdated and the
biiling is not accurate. The department in collaboration with National CoGTA have




NOTICE OF INTENTION TO INVOKE SECTION 139(5) OF THE CONSTITUTION

appointed a service provider to assist the municipality with revenue enhancement in order

to bridge the gap of poor revenue collection.

3. ESKOM DEBT

The municipafity has an accumulated Eskom debt of R85 097 145.76 of which R44 404
619.47 is a payment arrangement debt and R16 151 982.41 is an arrear debt and R24
540 545.13 is the current account. The municipality is struggling to pay the account and
with the equitable expected to come in, the municipality will not be able to make the

payment arrangement of more than R50 miliion.

Having considered the assessment by the deparimental officials, | am convinced that the
situation requires an intervention in terms of section 139(5) of the Constitution because as a
result of a crisis in its financial affairs, the foilowing_:%' manifested:
e The municipality is at a risk of being unable to provide services effectively such as
refuse collection due to the sale in execution of assets;
o The municipality is unable fo meet its financial commitments to ESKOM and might
have a similar situation with cther creditors, more especially that the municipality is

struggling with revenue collection.

The municipality is therefore requested to make representations, if any, stating reasons why
the Provincial Executive Council, as a result of a crisis in its financial affairs, is not obliged to
invoke mandatory provisions of section 139(5) of the Constitution. The representations must
be submitted to my office with 7 days from the date of receipt of this letter.

Yours in good govermnance

5
£/b. xAsA
MEMBER OF EXECUTIVE COUNCIL
COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

pate: Op //0'7//52/0/’Z
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ENOCH MGIJIMA

LOCAL MUNICIPALITY

OUR REF: (K. Zondani)
YOUR REF:

1 July 2018

MEC for Cooperative Governance and Traditional Affairs

Tyamzashe Building, Civic Square
BISHO

5605

Dear MEC. FD XASA

SUBJECT: NOTICE OF AN INTENTION TO INVOKE SECTION 139 (5) OF
THE CONSTITITION

This is a response to your letter signed on the 06th July 2018, informing
Enoch Mgijima Municipal councii of your intention to invoke section 139 (5) of
the constitution. After having read your letter | immediately submitted it to
councii on 08th July 2018. Councii noted the contents of your lefter and
further mandated my office to respond as follows:

That it is of great concern that second notice to invoke section 139 (5)
of the constitution comes in less than seven months from the same
office after having received the same in November/December 201 7 in
which we responded and to date we have not received a response.

That your notice is as per section 139 (5) and does not indicate
specifically which subsection under section 138(5) you intend to invoke
and makes it difficutt to assume an appropriate
representation/response. However, council resclved that we respond

nonetheless.




ENOCH MGIJIMA

LOCAL MUNICIPALITY

Section 139 (5) of the Constitution reads: “If a municipality, as a result of a
crisis in its financial affairs, is in serious or persistent material breach of its
obligations to provide basic services or to meet its financial commitments, or
admits that it is unable to meet its obligations or financial commitments, the

relevant provincial exacutive must—

(a) impose a recovery plan aimed at securing the municipality’s ability to meet
its obligations to provide basic services or its financiat commitments, which—
(i) is to be prepared in accordance with national legislation; and
(it) binds the municipality in the exercise of its legislative and executive
authority, but only to the extent necessary to solve the crisis in its

financial affairs; and

(b) disscive the Municipal Cduncil, if the municipality cannot or does not
approve legislative measures, including a budget or any revenue-raising
measures, necessary to give effect to the recovery plan, and—
(i) appoint an administrator until 2 newly elected Municipal Council has
been declared elected; and
(i) approve a tempofary budget or revenue-raising measures or any
other measures giving effect to the recovery plan to provide for the

continuied functioning of the municipality; or

{c) if the Municipal Council is not dissolved in terms of paragraph (b), assume
responsibility for the implementation of the recovery plan to the extent that the
municipality cannot or does not otherwise implement the recovery plan

. That an assessment report signed by your senior manager by the
name of Mr. S Tini and yourself about the state of our finances is news
to us as it has not been authenticated by the Accounting Officer, this




ENOCH MGIJIMA

LGCAL MUNICIPALITY

include the narration in the report that senior management availed
junior officials. The report does not expose that no appointment or
arrangement was made by your officials to meet our officials on the
02nd July 2018. On the date in question our senior management téam
attended a pre-planned strategic planning session.

After having observed section 139 {5) (a), it refers to imposition of a
recovery plan by the provincial executive. In our case a recovery plan
was developed and presented to councit and was approved with copies
having been sent to COGTA and Treasury. To mention but a few
beneﬁts from the recovery plan is that the municipality managed to
identify defaulters on our electricity meters and we have since switched
them off and the majority has paid up their debt.

Council further observed that section 138 (5) (b} talks about dissolving
the Municipal Council, if the municipality cannot or does not approve
legislative measures, including a budget or any revenue-raising
measures, necessary to give effect to the recovery plan. In our case,
budget was approved by council including the recovery plan in line with
legislation. A copy of the approved budget, IDP and recovery plan was
submitted to COGTA and Treasury in line with legistation. Lastly
section 139 (5) (c) only apply when the municipa!ity did not comply to
section 139 (5) (a) and {b) and in our case, ali the above have ben

complied to.

Council admits that assets and mostly vehicles have been attached
including a dormant former Lukhanji Municipal bank account, however
it is fallacious that we do not have running refuse frucks and vehicles.
Out of eleven refuse trucks four were attached and sold by the sheriff




B T T

ENOCH MGIJIMA

LOCAL MUNICIPALITY

Seven frucks are still with the municipality, with four trucks in Komani
area, one in former Tsolwana area, one in former Inkwanca area and
ane in Whittlesea area. All the seven trucks are currently providing

services to our communities.

The debt that led to the attachment of municipal assets is not because
council abdicated its legislated responsibilities in managing municipal
finances. Rather council inherited a debt which council believes that
amongst other reasons was a reason for amalgamation of these
municipalities. Investigation report to former Inkwanca Municipality by
COGTA reveals this reality in detail.

The recovery plan | referred to earlier also addresses the issue of
biling hence we are now entering phase two to our meter audit.
Equally the 64-70% revenue collection rate is disputed and based on

old information.

The reality is that the current revenue collection rate is above 70% and
it is not as bad as reflected in the report from COGTA. Comparing to
the average collection rate by municipalities both at provincial and
national levels we are doing better, at the same time we are convinced
that with our recovery plan we shall reach 80% and above in the first
quarter of the current financial year. Councit is convinced that the 80%
increase in collection rate will be realized despite the increase in our
indigent register due to amalgamation of previously disadvantaged

rmunicipalifies.
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The municipality have short to medium term interventions and amongst
those plans is entering into a partnerships agreement or MOU with
provincial department of roads and transport for a yellow plant to
maintain our roads. Engagements with potential service provider in
leasing refuse trucks and other service delivery machinery at a
reasonable cost while the municipality is in a process of improving its

cash flow are at an advance stage.

Positive engagements on the financial support are yielding results
between Chris Hani District Municipality Mayoral Committee and Enoch
Mgijima Municipality Mayoral Committees. This support is targeted at
settling ESKOM debt and further seftling any other outstanding
litigation that might arise from three erstwhile municipalities.

Enoch Mgijima Municipal Council is of the view that issues raised in the
report from your office on the assessment of financial situation at
Enoch Mgijima Municipality and your notice to invoke section 139 (5),
namely attachment of assetfs, revenue collection and Eskom debt
cannot be a justifiable reason to invoke section 139 {6). It is based on
the above reasons that Enoch Mgijima Municipal Council oppose your
intention to invoke section 139(5) of the Constitutior.

Council is appealing to your good office that we explore section 154 of
the Constitution with a belief that we have not exhausted the provisions

of the Constitution on Cooperative Governance,
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Conclusion;
Council further mandated my office to meet with you and your

executive management team to further explain ourselves on the

matters raised on your notice to invoke section 139 (5). | am iooking
forward to receiving a date from you fo allow my office to further

explain ourselves to you and your executive management team.

Yours faithfully,

S o6 81

MS. GN. TOLASHE
EXECUTIVE MAYOR
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The Office of the Hon. Mayor
Enoch Mgijima Local Municipality
70 Cathcart Road, Town Hall
Komani

5320

Dear Hon. Clir Tolashe

INTRODUCTION OF THE ADMINISTRATOR

The matter above refars.

In line with the resolution taken by the Executive Council on the 1%t August 2018, The MEC
of Cooperative Governance and Traditional Affairs the Honourable Mr. F.D Xasa will be
visiting your municipality on the 3¢ September 2018 to introduce the Administrator to

Council and Administration,

Yours in Service Delivery

“F. D. XASA
MEMBER OF EXECUTIVE COUNCIL
COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

DATE: o o, &

SERVING OUR COMMUNITIES BETTER

BACK TO BASCSI
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The Executive Mayor

Enoch Mgijima Local Municipality
70 Cathcart Road

QUEENSTOWN

Dear Heon. Councillor GN Tolashe

RE: INTRODUCTION OF THE ADMINISTRATOR

Kindly be informed that the meeting that was scheduled for Monday 3% September to

handover the Administrator is hereby postponed until further notice, another date will be

communicated in due course.

Yours in good governance

e

F. D. XASA
MEMBER OF EXECUTIVE COUNCIL
COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

DATE: 29/ 08 / 2018

{BACK TO BASICS







