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NEWLY INTRODUCED PROVISIONS IN THE NATIONAL ENVIRONMENTAL MANAGEMENT LAWS AMENDMENT BILL [B14B-2017]
1. General

The main challenge with introducing new amendments in the Portfolio Committee that were not previously part of the Bill that was introduced in Parliament, is that there were inadequate analysis of the problems identified (whether this is a problem or the only problem), the root cause of the problem and the consideration of measures (also measures other than legislation) to address the problem. The behaviours that give rise to the problem and the reasons for the behaviours were not analysed.  Several groups, including some in government, may have contributed to the identified problem. Their behaviour may arise, amongst others, because the current rules are inappropriate; because they gain economically from the behaviour; or because they are convinced that they are doing the right thing. Identifying the behaviours that cause the problem should point to the behaviours that must be changed in order to achieve the desired solution. The implications of the proposed solution/s should also be considered.  All the above require the analysis of facts, brainstorming and consultation with other government role players, industry and the public. 
2. After the public consultation process certain new provisions were included in the Bill by the Portfolio Committee, which were not part of the Bill introduced in Parliament and which may have potential unintended consequences.  These clauses are highlighted as follows:
2.1
Clause 38: Section 48 of the National Environmental Management: Protected Areas Act (Protected Areas Act)

2.1.1
The policy principle underlying the Protected Areas Act envisaged diverse categories of protection from strict preservation to controlled resource harvesting and extraction. Therefore the Protected Areas Act encompasses various kinds of protected areas, including national parks, nature reserves, marine protected areas and protected environments.

2.1.2
The problem statement identified by Centre for Environmental Rights (CER) is the manner in which section 48 is currently implemented in considering whether to allow mining within a protected environment as is currently provided for in terms of the Protected Areas Act. The solution provided is that either mining in a protected environment may not be allowed or only be allowed under stringent conditions set out in the Act. The Department of Environmental Affairs was against the introduction of this new provision as the Department is in the process of engaging and considering comprehensive amendments to the Protected Areas Act.  The Bill will be taken through the formal processes after the election in 2019.

2.1.3
The problem statement identified by CER and confirmed by the Portfolio Committee may be one of the problem statements, but the solution is not the only solution that could be considered.  There are also other problem statements in respect of this provision, which were recently highlighted in ongoing litigation, such as that the provision is outdated and misaligned with other provisions in respect of the One Environmental System, causing a duplication in the approval processes on the one hand and not having clear approval processes on the other hand.  The whole of section 48 may need to be reconsidered. Therefore although amendments to the section will probably be inevitable, a proper process is required to determine the problem statement, the reconsidering of the underlying policy principles, the extent and nature of the amendments and the implications of the amendments.  Amendments to this section are not urgent and a more comprehensive considered process should rather be followed.  It is envisaged the Mabola litigation may to an extent also inform the nature and extent of the amendments.
2.1.4
Section 48 has been amended by the Portfolio Committee to prohibit exploration, prospecting, mining, productions and activities related thereto not only within certain protected areas, but also underneath it. Exploration, prospecting, mining and production can take place within or underneath protected environments with the written permission of both the Ministers responsible for environmental affairs and mineral resources.  Written permission may only be given under certain circumstances:

(i)
if there is an insufficient amount of the mineral and petroleum resource sought to be prospected, or explored for, or mined or produced outside the relevant protected environment for the republic to meet its strategic goals; and
(ii)
the activity would not result in a permanent change in landscape or adversely affect the water catchment area.

One of the potential consequences is that protected environments and deep underground areas underneath protected areas will be sterilised for mining, allowing for very little discretion in decision-making, despite new mining technology or methods that may become available over time that could allow for mining to take place under certain conditions and still allow for the protection of the protected environment or the protected area as the case may be. Another potential consequence is that it will be very difficult in future to declare new protected areas or protected environments and the national protected areas expansion strategy may be negatively impacted upon. Currently Department of Mineral Resources is only supporting protected environments because of the potential coexistence of mining and conservation. The above-mentioned clause may be very difficult to implement as it may cause difficulties in interpretation as the information which will inform the decision may not be readily available or not available at all. It is therefore important that proper consultation be conducted prior to the amendment of section 48. The provision in (ii) above should rather talk to the environmental impact assessment processes.

2.2
Clause 54 – Section 47A of the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004) (Air Quality Act)
.2.1
During public hearings the City of Ekurhuleni Metropolitan Municipality and CER submitted that the Air Quality Act does not contain a provision that allows the licensing authority to revoke or suspend an atmospheric emission licence similar to provisions contained in the National Environmental Management: Waste Act. They argued that currently, the licensing authorities are allowed to issue licences and it is therefore logical for licensing authorities to be provided with legal power to revoke or suspend licences.

2.2.2
The Portfolio Committee on Environmental Affairs considered the proposal positively and instructed the inclusion of a clause as follows:
“Revocation or suspension of atmospheric emission licences

“47A(1) The licensing authority may, by written notice to the holder of an atmospheric emission licence, revoke or suspend that licence if the licensing authority is of the opinion that the licence holder has contravened a provision of this Act or a condition of the licence and such contravention may have, or is having, a significant detrimental effect on the environment, including health impacts.

(2) 
The licensing authority may not revoke or suspend an atmospheric emission licence before it has—

(a)
 consulted relevant organs of state;

(b) 
afforded the holder of the atmospheric emission licence an opportunity to make a submission in respect of the intended revocation or suspension; and

(c)
 In the event that the holder has made a submission contemplated in paragraph (b), the licensing authority has considered that submission.

(3) 
Despite subsection (2), if urgent action is necessary for the protection of the environment, the licensing authority may immediately issue a notice of revocation or suspension and, as soon thereafter as is possible, consult with relevant organs of state and give the holder of the atmospheric emission licence an opportunity to make a submission.” 
2.2.3 Legal issues pertaining to this clause
2.2.3.1 Promotion of Administrative Justice Act (PAJA)

Although section 3(4) of PAJA makes provision for deviation from the process prescribed in PAJA, such deviation needs to be justifiable and reasonable. Subsection (b) further outlines the factors to be taken into account in establishing the reasonableness and justifiability of such a departure. These have been stated as follows: 

i. the objects of the empowering provision;

ii. the nature and purpose of, and the need to take, the administrative action;

iii. the likely effect of the administrative action;

iv. the urgency of taking the administrative action or the urgency of the matter; and

v. the need to promote an efficient administration and good governance.

We believe that the proposed NEMLA amendment, especially in the case of urgency, is not in line with PAJA. Instead, we support the current revocation process set out in NEMA which is robust and fair. It will make very little sense to consult after an Atmospheric Emission Licence (AEL) has already been revoked in cases where urgent action is necessary.  The proposed amendment (subsection 3) provides that “ …. If urgent action is necessary….the AEL authority may issue a notice of revocation or suspension”. There is no criteria for determining what circumstances will inform the “urgency”, that is, what is deemed “urgent” is left solely to the discretion of an individual. 

The Department agrees with the principle that the authority that issue the AEL should have the power to revoke and suspend the AEL, but there are other factors such as practical implications, an increased administrative burden, potential litigation and a potential severe socio-economic impact that need to be considered.  

The designation of grade 1 EMIs at local authority level will mean that they can utilise the enforcement provisions of NEMA, more specifically, S31N(2) to report a non-compliance with a S31L compliance notice to the Minister or MEC, who are then, at their discretion, empowered to revoke the authorisation or licence. 

2.2.4
Economic implications

The proposed clause suggest that the licensing authority can revoke a license merely based on his/ her “opinion” and not “evidence” collected through a due “process”. The Department is concerned that such a revocation could be open to abuse, leading to unwarranted closure of industries and job losses.  If the amendment is to be continued, the process, circumstances and conditions under which this power should be exercised should be carefully considered. 
2.2.5
Air Quality Act vs National Environmental Management: Waste Act perspectives

The proponents of this amendment argue that this clause must be included because it is included in the Waste Act. We want to alert that this comparison is not thought through because once a waste license is revoked, other activities in the facility may continue. However, once an AEL is revoked, the facility must shut down. The shutdown of any facility in the country will, to varying extent, result in impacts on economy and society. Such impacts need to be fully understood. Even in instances where an error in revocation was identified, it will be significantly costly to return the facility back to operations. 
2.2.6
Consultation issues
There are currently 46 Atmospheric Emission Licensing Authorities in the Republic. The proposed amendment has not been presented to the other 45, neither have they been raised as a solution to any problem. Further, the amendment has not been processed through the governance processes of MINTECH and MINMEC – as such, the impact of such an amendment is not fully understood as well as what other consequential amendments would result. 
2.2.7
Capacity issues

The air quality management function is a shared and concurrent function across the three spheres of government.  As with the national department and the provincial departments, municipalities have a number of responsibilities within the air quality management governance cycle. These functions include: 

· Implementing the atmospheric emission licensing system, and carrying out the responsibility for performing the functions of the licensing authority as set out in Chapter 5 of the Air Quality Act, 2004 and 

· Monitoring of ambient air quality and point, non-point and mobile sources.
However, each municipality has a number of air quality management powers and in this regard, the municipality must:

· Designate a municipal Air Quality Officer from its administration;

· Develop an Air Quality Management Plan for inclusion in its Integrated Development Plan (IDP) in accordance with Chapter 5 of the Municipal Systems Act;

· Prepare an annual report including progress regarding the implementation of the Air Quality Management Plan and compliance with the plan; and 

· Enforce and ensure compliance with the requirements of the regulations developed in terms of the Air Quality Act. 

The proposed addition of section 47A will put an additional administrative and legal burden on municipalities who are currently battling with issuing AEL. Since municipalities make up the bulk of licensing authorities in the country, their performance in this regard impacts significantly on the performance of the sector. The Outcome 10 performance indicator for the sector is indicated below:

	Performance Indicators
	2017/18 Annual target

	
	Effective implementation of the Atmospheric Licensing Regime
	100% of  Atmospheric Emission Licenses with complete applications issued within legislated timeframes


As illustrated in the graph below, the performance of the sector in the 2017/18 Financial Year has been well below the expected 100%, with only 8 out of the 55 new applications received issued within timeframes, resulting in a performance of only 15% against a target of 100%.
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Figure 1: Performance of Licensing Authorities in the 2017/18 financial year 

There are also specific cases in which municipalities have not implemented the licensing system in a standardised and acceptable manner.

The Local Authorities have fared worse in relation to the management of AELs post issuance, as far as it pertains to monitoring the reporting of AEL holders and their compliance to licence conditions. Some AEL holders don’t report as required in the licence and no action is taken against such offenders. In instances whereby AEL holders do report, such reports go largely unassessed by the Local Authorities. This has resulted in significant non-compliance going undetected for prolonged periods. 

The complexities associated with the proposed amendment will further exacerbate the challenges currently observed and will compromise many municipalities and may expose them to potential litigation. 

2.3
Clause 5 – Section 24G 

Two amendments to section 24G of the National Environmental Management Act, 1998 are quite significant:

(i)
A person who conducted an illegal activity and who applies for an environmental authorisation or a waste management licence under section 24G to rectify the situation, now must be directed to cease the illegal activity immediately, while such an application is considered (currently the competent authority has a discretion); and

(ii)
The person must undertake a public participation process (Not a mandatory legal requirement currently). 

The two problem statements as identified by the CER are as follows:

The Centre for Environmental Rights has stated that S24G should be abolished due to the fact that it is abused and provides a perverse incentive for a person to obtain an environmental authorisation after the fact, in a simpler, faster and less expensive manner.  Centre for Environmental Rights also commented that section 24G, in its current form does not require reasonable public participation and is therefore unconstitutional, unlawful and invalid; and the amnesty that it provides is not in accordance with sections 1(c), 7 and 24 of the Constitution. The Portfolio Committee concluded that, in order to ensure that section 24G is no longer used as a perverse incentive, it must be mandatory that the Minister or MEC directs the applicant to immediately cease the activity. This will ensure that the illegal activity is brought to a halt pending the outcome of the decision-making procedure.  The Portfolio Committee concluded that public participation be included as part of the mandatory instructions of a section 24G directive that must be issued to the section 24G applicant.  Section 24G has been significantly amended and tightened in 2013 to curb the abuse of this section. In addition regulations promulgated in July 2018 set out the criteria and procedure for the determination of the quantum of the fine and also ensure that repeat contraveners are recommended to a maximum fine. Section 24G is linked to listed and specified activities.  As the facts of each matter differ and one can never foresee al the circumstances that the provision needs to provide for in future.  Providing a discretion to the competent authority is preferable to a rigid provision that will be unnecessarily administratively burdensome, costly to implement, may have serious socio-economic consequences (especially in the provision of essential services) and that may not make sense to apply under a specific set of circumstances.

2.4
Clause 17 – section 31D (4), (7) and (8) of the National Environmental Management Act

Another amendment that may significantly impact on the Department of Environmental Affairs’ capacity and which may also derail the One Environmental System is the amendment to s31D(4), (7) and (8).  The amendment entails that where a person complains to the Minister of Environmental Affairs that compliance monitoring and enforcement functions in respect of mining activities have not been implemented or have been inadequately implemented, the Minister of Environmental Affairs after consultation with the Minister of Mineral Resources, may direct the environmental management inspectors to undertake the compliance monitoring and enforcement functions. Currently the Minister of Environmental Affairs cannot issue such a directive unless the Minister of Mineral Resources concurs.  This is an amendment that should first be consulted with the Portfolio Committee on Mineral Resources and the Minister of Mineral Resources, before it is introduced.
2.5
Memorandum of Objects

When the Portfolio Committee adopted the new amendments, it had not considered amendments to the Memorandum of Objects of the Bill. It is preferable that the Memorandum of Objects of the B-Bill be aligned with the clauses in the Bill before the Second Reading of the Bill.  The Memorandum of Objects may in future play an important role in the interpretation of the provisions of the subsequent Act.

2.6 Conclusion

It is therefore requested that the Portfolio Committee considers removing the abovementioned newly inserted provisions from the Bill for the reasons indicated above and considers aligning the Memorandum of Objects with the content of the B-Bill.  
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