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SUBMISSION BY SASA 

 

STATE LIABILITY AMENDMENT BILL  

(as published in Government Gazette No. 41658 of 25 May 2018) 

 

To the Portfolio Committee of Justice, Parliament of the Republic of South Africa 

 

19 October 2018 

 

 

1. Introduction  

 

SASA is the South African Society of Anaesthesiologists, a professional association dedicated to the 

furtherance of the discipline of anaesthesia at both an academic and a clinical level and is devoted to the 

welfare of its members. It is the largest specialist group in South Africa and has members who deliver 

services in both the Private and Public Healthcare Sectors.  

 

SASA is uniquely placed to comment on the suggested amendments, herein referred to as the “Bill” and 

its provisions as “clauses”. SASA members are in nearly every procedure room or theatre, and care for 

many critically ill patients in intensive care units. Most importantly, all anaesthetic deaths are reported 

and investigated as judicial inquests, and therefore its members are probably closer to legal processes 

than most other professionals. 

 

SASA has also participated in the various initiatives from the Ministry to Health to start a process of 

addressing the increase in cases of legal cases against healthcare professionals, and the increasing 

quantum of claims. It has also been involved in quality initiatives, such as the work of the Office of Health 

Standards Compliance, and has its own registry initiative called “Safe Surgery”.  
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SASA will be more than willing to further engage with the Justice Portfolio Committee on this matter. 

The contact details of its CEO appear at the bottom of this submission. 

 

SASA hereby submits its comments, for consideration, on the proposed Bill.  

 

 

2. General comments on the Bill 

 

Significant changes have already begun and will continue in the South Africa health care environment 

and we continue to face many significant challenges. With the implementation of National Health 

Insurance (NHI) it envisions that service providers in both sectors will be contracted to deliver 

healthcare to members under the NHI Fund. Therefore, malpractice claims under the NHI will increase 

significantly as more patients receive care under this regime, under terms and conditions set by the NHI 

Fund.   

 

SASA raised its concerns during their submission to the South African Law Reform Commission (SALRC) 

on Medico-Legal Claims (PAPER 33, PROJECT 141) that at that stage such costs appeared to not be 

factored into NHI budgeting at all. From that submission SASA stated:  

 

Although it is recognized that malpractice claims are paid from healthcare budgets, it is not 

the budget per se that is the issue, it is the inability to appropriately manage risk and staff; 

to appropriately manage complaints and, if it occurs, to manage litigation processes. State 

attorneys can only work with what they are provided, and the absence of a dedicated unit 

managing these processes and linking risk and quality processes (including control over 

record-keeping and reports) to complaints and then to litigation processes leads to the 

problem of budget-pressure due to compensation. A separate budget will not solve these 

issues. 
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It should therefore be born in mind that the complexity of the medico-legal landscape requires various 

measures to address such complexity, and that capping parts of the potential cost that could accrue to 

the state, is one of numerous changes that would be required. The major change would be a review of 

the law of delict, as it applies to the medico-legal matters. This was done in other jurisdictions, and has 

had a positive effect on the impact of such claims on the health sector.  

 

The fact that the State Liability Amendment Bill would only address the issue of law suits against the 

public sector is also cause for concern. This means that a patient being harmed in the public sector would 

have remedies in law quite different from a patient being harm in the same or a similar manner in the 

private sector. Section 9(1) of the Constitution of the Republic of South Africa, 1996, grants everyone 

the right to equality before the law and everyone has the right to equal protection and benefit of the law. 

SASA believes that the whole field of “malpractice law” or the law of delict that leads to medico-legal 

claims, should be revisited. SASA also believes that the Justice Portfolio Committee in Parliament should 

play a key role in re-evaluating the law, and proposing a solution to this matter, which drains healthcare 

resources to the value1 of what is budgeted for all 10 flagship central hospitals in the country! 

 

3. Suggested Amendments to the Bill 

 

3.1 New section 2A insertion to the Principal Act? 

 

3.1.1 Wrongful- versus unlawfulness in medical treatment  

 

SASA request that great consideration should be given to the wording of Amendment Bill or elaboration 

on wording by definitions. For example, referencing to “wrongful medical treatment”. The word 

“wrongful” is not a term used in the medical environment. Wrongfulness is a term used in the legal 

environment pertaining to the law of delict in South Africa. Wrongful / unlawful act (or omission) is only 

one of the delictual law principles which must be proven in order to claim for damages. Causality, fault, 

etc. all must be proven as well, before a delict would have occurred. 

 

 

 

 

                                                        
1 R43billion, as reported in https://www.iol.co.za/capetimes/news/state-in-r43bn-
medical-claims-8360883. 
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It may further be considered to be unlawful to anaesthetise a person for surgery unless the person 

anaesthetised have provided informed consent to be injured or harmed in that way - Volenti non fit 

iniuria. The question will subsequently be not if the anaesthetist acted wrongful, but rather whether or 

not the act was negligent (the reasonable person test – comparing the actions of the anaesthetist to what 

the action of another (reasonable) anaesthetist would have been). Therefore the phrase “unlawful” may 

be more appropriate in the context of this amendment to the Act. 

 

Furthermore, the phrase “medical treatment” limits the scope of what could constitute acts or omissions 

in the health sector. 

 

3.2 Periodic payments proposed by the Amendment Bill  

 

Sub-section 2(a) of section 2A states that the courts may award future care and medical treatment by 

way of periodic payment. It states that this may be awarded in periodic payment which may not be less 

than once a year and will be only during the lifetime of the injured party concerned, and “on such terms 

as the court consider necessary”. 

 

SASA support the amendment to have periodic payments which may not be less often than once a year. 

Once-off allocations may be misused or inefficiently spent by recipients, perhaps not even utilised for 

future medical treatment. SASA therefore supports the amendment to allow for these periodic payments 

to be allocated “only during the lifetime of the injured party”.  

 

Greater clarity is however needed when it comes to the terms on what and the courts may determine to 

be “necessary”. One example of which is that the costs of rendering healthcare surpasses the ordinary 

Consumer Price Index (CPI). Will this therefore be considered by court to be “necessary”? The courts 

should be able to consider as part of these “terms necessary” that payments should not be fixed 

throughout the lifetime of the injured party and not, as per sub clause 3, only linked to CPI, or, as CPI 

may include only a limited number of goods in the basket. There should be a need-to-need, payment-to- 
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payment or yearly review process in place. Lastly, the fact that the costs of medical devices and other 

imported goods may increase beyond the CPI due to the exchange rate, must also be considered.  

 

SASA do suggest that lump sum / once-off awards should remain the norm for past expenses and 

damages for the cost of medical care / treatment, nor in the public, or the private sector. 

 

3.3 Public health establishment and Private health establishment 

 

In Law Society of South Africa and Others v Minister for Transport and Another (CCT 38/10) [2010] ZACC 

25, the Constitutional Court ruled as follows: 

 

“The public sector is not able to provide adequate services in a material respect. It must follow that the 

means selected are not rationally related to the objectives sought to be achieved. That objective is to 

provide reasonable healthcare to seriously injured victims of motor accidents."  

 

Where patients serviced by the public sector have different, or arguably lesser rights than patients in 

the private sector, could be constitutionally challenged. Furthermore, medicine prices in the private 

sector differs significantly from that in the public sector, also raising concerns as to whether it would be 

legally possible to render services at state prices.  

 

Further to this, the services available in the Public Healthcare Sector raises an issue. 

 

The Constitutional Court confirmed that the UPFS tariff for paying medical treatment compensation of 

quadriplegic and paraplegic road accident victims was unsuited and inadequate for use in the private 

health care sector.  Regulation 5(1) were found to be under-inclusive in relation to the healthcare needs 

for these victims, unreasonable and in breach of the Constitution.2  

 

 

 

 

 

                                                        
2 Section 27(1)(a) read together with section 27(2). 
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Second to this, by allowing the court in terms of sub clause 2(b) “in lieu of the amount” “or at a reduced 

amount”, to order the State to provide future medical care at one the State’s public health establishment 

the court is essentially referring the injured patient back to the place where the injury / medical 

negligent treatment was sustained. This may not be the appropriate course of action. 

 

The Public Healthcare System in South Africa is already under severe financial and service delivery 

strain. The services delivered in the Public sector do not always amount to proper and good quality 

healthcare, and by simply referring these patients back to the Public sector does not reduce the financial 

burden of the State.  

 

The attempt by sub-clause 2(c) to try and remedy this issue is not sufficient. It states that the 

“establishment concerned” “must be compliant with the norms and standards as determined” by the 

Office of Health Standards Compliance (“OHSC”). A report by OHSC presented in Parliament showed the 

following below standard outcomes (referred to as common basic standards): 

 Public hospitals reviewed had an average outcome score of 59%,  

 34 Community Health Centres scored an average of 50%, and 

 from the 768 public clinics inspected, they only scored an average of 47%.  

 

SASA is of the opinion that the court should not consider a facility / “establishment concerned” to 

provide the future treatment if such an establishment do not meet the satisfactory standards as per the 

inspection by the OHSC. 

 

According to sub clause 2(d) the liability of the State shall be limited in terms of costs in that the sub 

clause refers to limiting the private care costs to “the potential costs that would be incurred if such care 

was provided in a public health establishment”. SASA is concerned that there may be lengthy arguments 

when it comes to the courts application of this sub-section, that differentiating between the potential 

cost in state and private and the quality of services in state and private may be contested.  
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4. State Servant 

 

With the implementation of NHI in South Africa it is envisioned that there will be closer co-operation 

between public healthcare practitioners and private healthcare practitioners. Both the public and 

private sectors will be service providers contracted to the NHI Fund.  Private healthcare provider may 

be working on a temporary, part-time, voluntary, contracted or paid basis to deliver healthcare to public 

NHI members. These providers should, in their delivering of NHI services, be deemed to be a “servant” 

of the public sector within the context of section a of the Principal Act, and SASA requests to include 

them, for proposes thereof, by definition in section 4A to that of a “servant”. 

 

Such “servants” would furthermore be bound, as is now clear from the provisions of the Draft NHI Bill, 

to follow all NHI treatment guidelines, and be bound by the decisions of the Fund in terms of what care 

would be covered, and what care may be provided by such servants. These limitations, when imposed 

and followed by healthcare professionals, and when leading to harm, would give rise to cases being 

directed at the NHI Fund, and not the practitioners and facilities bound (through an process of 

accreditation) to the NHI rules.  

 

 

5. Matter not instituted or concluded 

 

SASA is concerned that allowing the right to institute matters, not yet instituted or concluded, under the 

provisions of this, may extend legal proceedings, delay outcome, which are not in the best interest of the 

patients, and even incur higher costs.  This is as even existing, but not yet concluded cases, would now 

have to incorporate the new factors introduced by the amendment, and argument on those factors 

would have to be considered. This is per clause 4(2) … “and which have not been instituted or concluded 

prior to the commencement of section 2A, must be instituted, continued and concluded in accordance 

with the provisions of section 2A’’.  
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This could also have unintended consequences on malpractice insurance or malpractice cover, as the 

costs of such additional considerations might not have been factored into existing cases.  

 

 

6. Conclusion / Final comments 

 

SASA appreciates the opportunity to provide input on the proposed State Liability Amendment Bill. 

SASA remains willing to provide any input, advice or support necessary in an effort to reduce the burden 

on the state sector specifically, and the health sector in general. The challenge of medico-legal claims 

must be tackled through sector-wide law reform, as was done in other jurisdictions, such as, for example, 

Australia and the United Kingdom have done.3 

 

Under the current public healthcare system, over-burdened and under severe budget constraints, it is 

crucial that drastic intervention is needed. SASA appreciate the effort and the changes in terms of the 

Amendment Bill, however still feel that greater protection is needed, specifically with regards to the 

protection of the NHI Fund to avoid this to be crippled similar to challenges faced by the Road Accident 

Fund.   

 

 

Yours sincerely 

 

 

[unsigned as sent electronically] 

Ms. Natalie Zimmelman 

SASA CEO 

ceo@sasaweb.com 

 

 

                                                        
3  https://www.medicalprotection.org/docs/default-source/pdfs/press-
releases/ireland-press-releases/summary---challenging-the-cost-of-clinical-
negligence---the-case-for-reformb8c24ca3d5066e38a629ff0000d15137.pdf. 


