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INTRODUCTION
1. The Speaker of the National Assembly seeks urgent advice on the following matters:

1.1. The proper application of the “in substantial measure” test for the tagging of bills in terms of ss 75 and 76 of the Constitution.

THE DISTRIBUTION OF LEGISLATIVE POWER

2. The Constitution constitutes national, provincial and local spheres of government which are distinctive, interdependent and interrelated.
  It vests legislative powers in each sphere.
  The legislative powers of the local sphere of government are not germane to this opinion.  The general scheme by which the Constitution vests legislative powers in the national and provincial spheres of government, may be summarised as follows:
2.1. Parliament may legislate on any matter
 subject to the exceptions mentioned below.

2.2. The provinces have the exclusive power to legislate on matters within the functional areas listed in Schedule 5.
  Parliament may legislate on these matters only when it is necessary for certain prescribed purposes.
  When parliament does so, its legislation prevails over competing provincial legislation.

2.3. The provinces have the power to legislate concurrently with parliament on matters within the functional areas listed in Schedule 4.
  The default rule is that provincial legislation of this kind prevails over competing national legislation.
  National legislation however prevails over competing provincial legislation in certain specified circumstances.

3. This scheme requires legislation to be classified as,

· Schedule 5 legislation over which the provinces have exclusive jurisdiction;

· Schedule 4 legislation over which parliament and the provinces have concurrent jurisdiction;  and

· other legislation over which parliament has exclusive jurisdiction.

4. Legislation is classified for this purpose according to its subject-matter.  The Constitutional Court developed this test in the Amakhosi,
 Liquor Bill,
 DVB
 and Abahlali
 cases.  If the subject matter of the legislation falls within Schedule 4 or 5, the legislation is classified as Schedule 4 or 5 legislation, despite the fact that many of its provisions might fall beyond the scope of the schedule.  Justice Ngcobo for instance said in DVB that,
“the inquiry whether the Proclamation dealt with a matter listed in schedule 6 involves the determination of the subject-matter or the substance of the legislation, its essence, or true purpose and effect, that is, what the Proclamation is all about.  In determining the subject-matter of the Proclamation, it is necessary to have regard to its purpose and effect.”

5. The important feature of this test for present purposes is that it asks only whether the subject-matter of the legislation, that is, its centre of gravity or its heart, lies within Schedule 4 or Schedule 5.  It classifies legislation according to where its subject-matter, centre of gravity or heart lies despite the fact that many of its provisions might lie elsewhere.
TAGGING BILLS OF PARLIAMENT

6. Sections 74 to 77 of the Constitution prescribe the procedures parliament must follow when it enacts legislation within its legislative competence.  They prescribe different procedures for bills amending the Constitution,
 ordinary bills that do not affect the provinces,
 ordinary bills that affect the provinces
 and money bills.
  We are only concerned with ordinary bills.  The procedure for their enactment depends on whether they affect the provinces or not.  This distinction, which requires all ordinary bills to be classified or “tagged” according to their effect on the provinces, is the matter about which the Speaker seeks advice.

7. We speak loosely of bills that affect the provinces and bills that do not, because that is the language used in the headings of ss 75 and 76.  But the distinction between the two does not literally turn on whether they affect the provinces or not.  It is more precise.  Section 76 identifies the categories of bills that must be enacted in accordance with the procedure it prescribes.  All other ordinary bills must be enacted in accordance with the procedure prescribed by s 75.

8. The following bills must be dealt with in accordance with the procedure prescribed by s 76:

8.1. A bill that “falls within a functional area listed in Schedule 4”.

8.2. A bill that provides for the legislation envisaged in ss 44(2), 65(2), 163, 182, 195(3), 195(4), 196, 197 and 220(3) of the Constitution.

8.3. A bill that provides for the legislation envisaged in Chapter 13 of the Constitution which includes any provision affecting the financial interests of the provincial sphere of government.

9. We are concerned with the first category of bills that “fall within a functional area listed in Schedule 4”.  This language initially caused some confusion because it was thought that the way to determine whether a bill “falls within a functional area listed in Schedule 4”, was to classify it according to its subject-matter as one does to determine whether it falls within the concurrent competence of parliament and the provinces to enact legislation “with regard to a matter within a functional area listed in Schedule 4”.  The Constitutional Court however held in the Liquor Bill case
 and confirmed in Tongoane
 that, for purposes of tagging a bill, the proper test is whether the provisions of the bill “in substantial measure fall within a functional area listed in Schedule 4”.  The question is accordingly not whether the subject-matter of the bill falls within Schedule 4 but whether its provisions intrude into Schedule 4 and, if so, whether their intrusion is substantial.
10. There are two legs to this test.  Both of them are complex and difficult to apply:

10.1. One first has to determine whether any of the provisions of the bill fall within the functional areas listed in Schedule 4.  This is in itself difficult because it requires one to characterise the individual provisions of the bill;  identify the boundaries of the functional areas in Schedule 4;  and then determine whether the provisions of the bill fall within the functional areas in Schedule 4.

10.2. If any of the provisions of the bill fall within one or more of the functional areas in Schedule 4, one must determine whether they do so “in substantial measure”, that is, whether their intrusion into Schedule 4 is substantial or not.  This is probably the most difficult part because the Constitutional Court has not given any guidance on the way in which one assesses whether a bill’s intrusion into Schedule 4 is substantial.  The best one can do is to attempt to derive some guidance from the purpose of the special procedure described by s 76 for the enactment of ordinary bills which affect the provinces.

11. The Constitutional Court said in Tongoane that the special procedure prescribed by s 76, reflects the importance the Constitution attaches to the voice of the provinces in legislation that affects them:

“The importance that the Constitution attaches to the voice of the provinces in legislation affecting them can be illustrated by referring to two parliamentary processes.  The first is the voting procedure in the NCOP.  When the NCOP votes on a section 76 Bill, each province has a single vote which is cast on behalf of the province by the head of its delegation.  The heads of provincial delegations vote in accordance with the instructions given by their respective provincial legislatures.  The second is the mediation process mandated if there is disagreement between the National Assembly and the NCOP.  The Constitution establishes a Mediation Committee consisting of an equal number of representatives of members of the National Assembly and the NCOP to resolve differences between them on Bills.  Agreement on a Bill by the Committee must be supported by at least five representatives of the National Assembly and five representatives of the NCOP.  If the Committee is unable to agree on a Bill passed by the National Assembly, it lapses.  The National Assembly may only pass the same Bill with a supporting majority of at least two-thirds of its members.  None of these procedural safeguards applies to the enactment of a section 75 Bill.

These procedural safeguards are designed to give more weight to the voice of the provinces in legislation substantially affecting them.  But they are more than just procedural safeguards;  they are fundamental to the role of the NCOP in ensuring ‘that provincial interests are taken into account in a national sphere of government’, and for ‘providing a national forum for public consideration of issues affecting the provinces’.  They also provide citizens within each province with the opportunity to express their views to their respective provincial legislatures on the legislation under consideration.  They do this through the public-involvement process that provincial legislatures must, in terms of s 118(1)(a) of the Constitution, facilitate.”

12. The court said that the special procedure prescribed by s 76 is a reflection of the importance the Constitution attaches to the voice of the provinces “in legislation affecting them”.  But how does it affect them?  As we have seen in our discussion of the distribution of legislative power, the enactment of Schedule 4 legislation by parliament does not in any way diminish the capacity of the provinces to enact competing legislation of the same kind.  The default rule in terms of s 146(5) is moreover that Schedule 4 provincial legislation prevails over competing national legislation.  It accordingly seems that s 76 requires the voice of the provinces to be heard on parliamentary legislation on Schedule 4 matters, not because it diminishes the legislative capacity of the provinces, but because the Constitution deems the matters in Schedule 4 to be the joint responsibility of the national and provincial spheres of government.  It accordingly requires the national sphere of government, when it enacts legislation on a Schedule 4 matter, to pay special heed to the voice of the provinces.
13. This purpose of the special procedure prescribed by s 76 must be borne in mind when one assesses under the second leg of the tag test, whether the provisions of a bill intrude into Schedule 4 “in substantial measure”.  One can at least say of this assessment that it must be guided by the following principles:

13.1. The intrusion of the provisions of the bill into Schedule 4, cannot be measured to determine whether they intrude “in substantial measure”.  It is ultimately a judgment call based on the quantitative and qualitative materiality of the intrusion.
13.2. The materiality of the intrusion depends on the change the bill makes to the existing law on the matter within the Schedule 4 functional area.  The question is whether the change is sufficiently material to require that the voice of the provinces be heard by the special procedure prescribed by s 76.

13.3. It follows that the importance of the provisions of the bill which intrude into Schedule 4, must be assessed in relation to the existing law on the Schedule 4 matter and not in relation to the remaining provisions of the bill.  One assesses the significance of the bill’s intrusion into Schedule 4 and not the significance of the intruding provisions in relation to the rest of the bill.

13.4. The ultimate question is whether the bill intrudes into Schedule 4 “in substantial measure”.  The question is whether it brings about a change of real significance, that is, one which is sufficiently important to warrant the more onerous and exacting procedure prescribed by s 76 in order for the voice of the provinces to be heard.
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