
12 SEPTEMBER 2018 

Public comments and responses by the Department of Communications on the Films & Publication Bill (B37B-2015) 

FILMS & PUBLICATION AMENDMENT BILL (B37B-2015) 
SUBMISSION DATE CONCERN CLAUSE FPB I DOC RESPONSE 
1.Brent The classification of XX The definition for "explicit sexual conduct" in the Bill 
Eichstadt material to only mean, adequately attends to the provision of clarity as to what is 
2.James Kroon "explicit sexual conduct encompassed in same. The conduct described in this 
3.Dylan van der accompanied by explicit provision, if established, amounts to a violation and 
Merwe violence." This 
4.lsabella de 06 August classification excludes disrespect for the right to human dignity. The provisions 

Bruyn 11 August the "violation and proposed for re-inclusion in the Bill therefore do not 
5.Richard Mun- 25-August disrespect for the right to serve any purpose. 
Gavin 27 August human dignity." The 
6.Morgan Pillay 27 August clause should remain as In view of the above, the amendment is not required. 

7.Nicole Riekert 28 August it was before or should be 
8Philippa Duffy 28 August redrafted to align it with 1. Section 
9.Anita Du 28 August the constitution on human 15 (i), (b), 
Plessis, etc. 28 August dignity. (i) and (ii) 

An extension of the The Select Committee has granted to the extension for 
deadline for written the deadline and accommodated the request for an oral 
submissions to 06 submission. 

Ryan Smit September 2018 so as to 
(Cause for make oral or written 
Justice) 17 August submissions 
Lazo la Kati 25 August An extension of the The Select Committee has granted to the extension for 
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(Right2Know) deadline to 10 September the deadline and accommodated the request for an oral 
for proper engagement submission. 

Francis Antonie The Select Committee has granted to the extension for 
(Helen Suzman Extension for oral/written the deadline and accommodated the request for an oral 
Foundation) 13 AUQUSt submissions submission. 

FILMS & PUBLICATION AMENDMENT BILL (B37B-2015) 
SUBMISSION DATE CONCERN CLAUSE FPB I DOC RESPONSE 

1 . The Bill only exempt print 
publications and not online 
video content hosted on the 
internet by a bona fide 
member of a body 
recognized by the Press 
Ombudsman. Exemption 
must include video content 
posted online. 

2. To give clarity to the 
meaning of "commercial 
purposes" an insertion of 
the word "for a fee" must be 

1.Media Monitoring included. 
Africa 3. The definition of a 
2.SOS Supporting "distributor" in Section 1 (f) 
Broadcasting should exclude a "non-
Coalition commercial on line 
3.The South African distributor"- e.g. uploading 
Editors' Forum family videos. 
4.The Interactive 4. The Bill uses the term 
Advertising Bureau "online distributor" and yet it 
of South Africa is not defined. It should be 
5.The Press Council deleted wherever is used in 
of South Africa 21 the Bill and replaced with 

August the defined term 

1. 

2. 

3. 
4. 
5. 

Section 15 
(a),(1 )_(B37B 
-2015) 
Section 1 (f) 
and Section 
15 (f) 
Section 1(d) 
Section 1 (f) 
Section 1 (k) 

1. The exemption is applicable to 
both entities recognized by the 
Press Council and through the 
definition of a "publ ication" in the 
Bill. The Press Council of South 
Africa includes "a voluntary 
independent self-regulatory body 
established in terms of the 
constitution of the Press Council 
of South Africa and which has 
adopted the Press Council 
Constitution, which includes the 
code of ethics and conduct for 
South African print and online 
media". Furthermore publication 
is defined in the Bill as " .. . and 
includes, where applicable, any 
of the following, published using 
the internet". Notwithstanding 
clearly providing for publications, 
including those published online, 
regulated by the Press Council, 
we are amenable to ensuring 
that the exemption is more 
pronounced. 
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"distributor." 
5. The deletion of Section 1 (f) 

and Section 15 (f) on hate 
speech since its inclusion is 
a duplication and is also in 
contradiction to the 
Prevention and Combating 
of Hate Crimes and Hate 
Speech Bill (89-2018). 

2. The Select Committee is 
requested to consider the 
definition of "commercial onl ine 
distributor" in 1 (d) which 
adequately defines a commercial 
online distributor. On that basis 
there would not be a need to 
provide further prescription. The 
Department sees no issue with 
the inclusion of "for a fee". 

3. Reference should be made to 
section 19 of the Bill (section 
18E) which mention "non
commercial online distributors". 

4. The description of an online 
distributor is covered by the 
definition of a "distributor" in the 
Bil l. In view of that, there is 
therefore no need to include the 
word "online" in the applicable 
portions of the Bill when 
reference is made to a 
"distributor". 

5. In line with the principle of 
subsidiarity, the following portion 
of section (1 )(k) should be 
removed, namely, "which is 
prohibited in terms of section 
16(2) of the Constitution of the 
Republic of South Africa, 1996". 
The defin ition as it is currently 
provided for in the Bill imitates 
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Nadene Badenhorst 
(Freedom of 21 
Religion SA) Auaust 

The definition of "Hate Speech" 
must be aligned to that of the 
Constitution as its current 
definition in the Bill contradict 
that of the Constitution. 1. Section 1 (k) 

the definition of hate speech 
captured in the Promotion of 
Equality and Prevention of Unfair 
Discrimination Act (PEPUDA) 
and is the legislation which deals 
with instances where utterances 
amount to hate speech. Further, 
the Prevention and Combating of 
Hate Crimes and Hate Speech 
Bill (89-2018) is still being 
considered and cannot be used 
as the basis for distinction. 

Ad definition of "hate speech" 

Regarding the definition of "hate 
speech" ((k) of the Bill captured on 
page 3) which refers to section 16 
(2) of the Constitution of the 
Republic of South Africa, 1996 
(Constitution) it is important to 
acknowledge the following. 

Subsidiary constitutional legislation 
has been designed to amplify and 
give more concrete effect to key 
provisions of the Constitution and 
the Bill of Rights. In many (but not 
all) cases, the Constitution explicitly 
anticipates, authorises and requires 
the enactment of subsidiary statute 
law. Section 9(4) of the 
Constitution, for instance, obliges 
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the national legislature to enact 
legislation "to prevent or prohibit 
unfair discrimination" while section 
33(3) of the Constitution, also in a 
mandatory manner, enjoins the 
national legislature to enact 
legislation to give specific effect to 
rights and procedures associated 
with just administrative action. The 
Promotion of Equality and 
Prevention of Unfair Discrimination 
Act, 4 of 2000 (PEPUDA), and the 
Promotion of Administrative Justice 
Act, 3 of 2000 (PAJA), were enacted 
to comply with the constitutional 
obligations in sections 9(4) and 
33(3) respectively. 

It is important to note that the 
limitations clause captured in 
section 16 (2) of the Constitution 
does not require direct attacks upon 
someone's race, ethnicity, gender or 
re ligion, but only says that its 
limitation extends to "advocacy of 
hatred" regarding one of those 
protected categories (emphasis 
added). In accordance with the 
principle of subsidiary constitutional 
legislation however one would need 
to consider section 10 ( 1) of 
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PEPUDA which prohibits the 
publication, propagation, advocacy 
or communication of words based 
on one or more of the prohibited 
grounds, against any person, that 
could reasonably be construed to 
demonstrate a clear intention to be 
hurtful; harmful or to incite violence; 
or promote or propagate hatred. 

The prohibited grounds are 
specified in section 1 (a) of 
PEPUDA importantly extend to 
"race, gender, sex, pregnancy, 
marital status, ethnic or social origin, 
colour, sexual orientation, age, 
disability, religion, conscience, 
belief, culture, language and birth". 
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In addition to the above, the department noted issues raised on 15 August 2018 during the presentation to the Select Committee. 
The department has attended to those issues and prepared adequate responses herein. They are captured below for ease of 
reference. 

1 . Enforcement Committee 

The members raised the issue on qualifications criteria for one to be part of the enforcement committee. It was observed that the 
extensive experience is required and this was wrong since there were quite a significant number of unemployed graduates in South 
Africa. They observed this as useful opportunities for the training of young graduates in the processes of the law.:. 

In order to address the queries raised by the Select Committee regarding the composition of the Enforcement Committee the 
following would be proposed: 

a) Section 6A (1) be amended to indicate that the Chairperson of the Enforcement Committee must be a retired judge and 
consist of another four members; 

b) Section 6A (3) be deleted; and 

c) Retain section 6A (4) which would guide the Council of FPS regarding the composition of the Enforcement Committee. 

2. Use of Funds 

Acknowledging the query raised by the Select Committee regarding the ability of the FPS to retain monies which have been issued 
by the award of fines and penalties by the Enforcement Committee, an additional provision be proposed which is to follow section 
13 (1) of the principal Act. 

The provision proposed should read as follows: 

"13 (2) All monies lawfully received by the Film and Publication Board in the execution of its function must be utilised to achieve the 
objects of the Act." 
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