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Comments on the NQF Amendment Bill
The following are SAQA’s comments on the NQF Amendment Bill that is before Parliament:

1. General comments

SAQA welcomes the NQF Amendment Bill as this is a step in the right direction towards strengthening the NQF Act. In general, SAQA is satisfied with the Bill. There are, however,   areas of inconsistencies or gaps that have not been adequately addressed in this Bill. We outline some of our concerns below.

1.1 Objects of the Bill
Paragraph 2.1 of the Memorandum on the Objects of the National Qualifications Framework Amendment Bill, 2018 makes reference to the Bill “creating an enabling mechanism” to address challenges with regard to fraudulent or misrepresented qualifications.  While this addition is welcomed, it is also very confusing.  The definition of “misrepresented qualification” is gravely problematic in its current form.  (Refer to comments on Definitions provided in the section on detailed comments). 

While SAQA’s role is clearly spelt out in terms of what to do when a misrepresented qualification has been detected, the Bill is silent on what happens when a qualification that is not authentic has been detected.  Who is responsible for reporting this to the South African Police Services; how will the National Prosecuting Authority know that the case should be prosecuted; and what will SAQA do with the information on qualifications that are not authentic in the interim period?  SAQA is only expected to act after a court of law has declared a finding of fraud and decided on an appropriate penalty.  This is reflected in section 32A(2)(b) of the Bill: “… the SAQA must record that information in the appropriate register and shall refer such a finding or information to the relevant professional body, as may be prescribed”.  Section 31A therefore needs to be revised and the definition of a “misrepresented qualification” be amended to address the apparent “current” gap.

Paragraph 2.2 makes reference to the establishment of the registers for professional designations, misrepresented qualifications and fraudulent qualifications, as well as the provision for SAQA to evaluate foreign qualifications, and to formulate and publish criteria in this regard.  SAQA welcomes these inclusions.  SAQA’s only concern is around establishing a sustainable mechanism for receiving feedback from the National Prosecuting Authority or the Department of Justice about cases that had been prosecuted, for inclusion on the Register of Fraudulent Qualifications.  

Paragraph 2.3 is about the Quality Councils, in consultation with SAQA, advising the Minister on matters pertaining to the sub-frameworks.  SAQA welcomes the inclusion of clause 27f and recommends that a reciprocal clause be included under section 13 (Functions of SAQA).  More detail is provided under the specific comments for section 13 below.

1.2 Comments on section 32A

“(1) Except for those categories of employees who are specifically exempted from the provisions of this section by the Minister by notice in the Gazette, all employers, education institutions, skills development providers and QC’s must check if the qualification or part-qualification which is presented to them for purposes of study, employment, appointment or any other related purpose, is registered on the national learners’ records database and if not, refer such qualification or part-qualification to the SAQA for verification or evaluation.”

Section 32A seems to confuse the qualification and the qualification award (certificate) that is awarded to the learner on successful completion of the learning programme.  The National Learners’ Records Database (NLRD) contains information about qualifications, part-qualifications, professional bodies, providers, learner achievements and other related information.  SAQA allows public access to information on the NLRD for the following:
· Registered qualifications and part-qualifications; 
· Accredited providers; 
· Recognised professional bodies; and 
· Registered professional designations

Information about individual learners is protected by the privacy laws of the country including the Protection of Personal Information Act (POPI Act) amongst others and is therefore not available to the public, unless the individual learners give permission to access such information.  

Qualifications and part-qualifications are recommended by the Quality Councils to SAQA for registration on the NQF.  The SAQA Board approves the registration of these qualifications and part-qualifications before they are registered on the NQF.  The NLRD contains the list of all registered qualifications and part-qualifications, with details about which providers are accredited to offer them. 

“…employers, education institutions, skills development providers and QC’s must check if the qualification or part-qualification which is presented to them for purposes of study, employment, appointment or any other related purpose, is registered on the national learners’ records database…”  Even if the employer, institution or provider can confirm that a qualification is registered, they are not able to verify if the individual has achieved the qualification or not through the NLRD, without the verification or evaluation by SAQA., because this information is not available to the public.  The clause should therefore be re-phrased as follows: “Except for those categories of employees who are specifically exempted from the provisions of this section by the Minister by notice in the Gazette, all employers, education institutions, skills development providers and QC’s must request SAQA to verify or evaluate the individual’s qualification or part-qualification which is presented to them for purposes of study, employment, appointment or any other related purpose.”

“If after verification or evaluation of the qualification or part-qualification—
(a) the SAQA is of the opinion that the qualification or part-qualification is in line with all the requirements and standards of the national learners’ records database, the SAQA must record such qualification or part-qualification on the national learners’ records database;”

SAQA has very strict protocols and standards when it comes to uploading information to the NLRD.   (a) Should therefore read: “the qualification was found to be authentic, the SAQA must inform the employer, education institution, skills development provider or QC of the outcome and record the details of the learner and qualification if the information is not already on the NLRD;”
“(b) the qualification or part-qualification is found to be a misrepresented qualification or part-qualification or is declared by a court of law to be a fraudulent qualification or part-qualification, the SAQA must record that information in the appropriate register and shall refer such a finding or information to the relevant professional body, as may be prescribed.”
There is currently no classification for qualifications and part-qualifications that are not authentic and may later be declared by a court of law as fraudulent.  What does SAQA do with these qualifications in the interim?  The definition of “misrepresentation” does not include qualifications that are not authentic.  How will the court of law pronounce on these qualifications?  Whose responsibility is it to report these cases to the SA Police Services?  What will the charge be?  The Amendment Bill needs to be strengthened in this regard in order to be implementable and to clarify matters. 

SAQA is of the view that the definition for misrepresentation should be re-visited to include the category of qualifications and part-qualifications that are not authentic.  See comments under Definitions in the section below for SAQA’s recommendation on a revised definition for “misrepresented qualification or part-qualification”.  

SAQA also does not understand why professional bodies only need to be informed as not all qualifications articulate to designations.  SAQA therefore recommends that there is a more generic statement made about SAQA providing access to the Register of Misrepresented and Fraudulent Qualifications to the relevant stakeholders, which may include but is not limited to, professional bodies.

SAQA therefore recommends the following amendment, on the understanding that the definition of “misrepresented qualification or part-qualification” is amended to include qualifications and part-qualifications that are not authentic: “(b) the qualification or part-qualification is found to be a misrepresented qualification or part-qualification or is declared by a court of law to be a fraudulent qualification or part-qualification, the SAQA must record that information in the appropriate register and inform the relevant stakeholders, which may include but are not limited to, professional bodies.”
2. Detailed comments on the NQF Amendment Bill

	Page #
	Statement in Bill
	Comments
	Recommendations

	1. Definitions

	2
	“authenticity”

(a) in relation to a qualification or part-qualification, includes a qualification or part-qualification that is—
	(a) Refers to national qualifications and (b) refers to foreign qualifications.  It is currently not explicit and creates confusion.
	Insert the word “national” as follows: “in relation to a national qualification or part-qualification”

	3
	‘evaluate’ means the process followed by the SAQA to verify the authenticity of a foreign qualification and compare it with a South African qualification for ranking within the South African NQF,…
	Ranking suggests listing from highest to lowest or best to worst.  This is not applicable in this context.  SAQA’s policy refers to a foreign qualification being comparable with a particular national qualification that is located at a particular level on the NQF.
	Replace the word “ranking” with the word “location”

	3
	‘foreign institution’ means a foreign juristic person as defined in the Higher Education Act and the Continuing Education and Training Act;
	There is no such definition in the Continuing Education and Training Act.  It is in the Further Education and Training Colleges Act.
	Change Continuing Education and Training Act to Further Education and Training Colleges Act

	3
	‘fraudulent qualification or part-qualification’ includes a degree, diploma or certificate that is forged, fraudulently obtained or awarded in contravention of this Act, and has been declared as such by a court of law
	The list is too narrow and excludes other types of awards that confirm the completion of the learning programme towards a qualification or part-qualification For example in the listed trades like rigger, fitter and turner.
	Add the following:

…includes, but is not limited to, a degree, diploma or certificate that is forged, ……



	3
	
	The definition for a fraudulent professional designation has been omitted.  Individuals may make claims about holding a particular professional designation when they were in fact not conferred such a designation by the relevant recognised professional body.
	Include the following definition: 

‘Fraudulent professional designation’ means a professional designation that was not conferred by the relevant recognised professional body.

	3
	‘misrepresented qualification or part-qualification’ includes—

(a) a qualification that purports to be authentic, but was erroneously issued to the holder by the registered and accredited or recognised education institution, skills development provider, foreign institution or its agent, as the case may be, and presented in good faith by the holder to another person for study, appointment or any other related purpose, believing such qualification or part-qualification to be authentic; or
(b) any authentic qualification or part-qualification obtained or awarded by the registered and accredited or recognised education institution, foreign institution or skills development provider, as the case may be, to the holder, which by reason of standard has been reclassified by SAQA to be on a different lower level


	Refer to comments under paragraph 2.1 of the Objects of the Bill.

The only instance that SAQA can think of that would meet the criteria to be classified as misrepresented is the following: A learner writes the Grade 12 NSC exam in 2 sittings.  The DBE erroneously concludes that the learner met the criteria for an NSC certificate and Umalusi issues the certificate.  In this case, the onus is on the DBE and Umalusi to correct the situation and revoke the certificate.

SAQA cannot think of a scenario in which (b) would apply.

There is currently no classification for qualifications and part-qualifications that are not authentic and may later be declared by a court of law as fraudulent.  What does SAQA do with these qualifications?  It is therefore recommended that the definition of “misrepresented qualification or part-qualification be amended to include those qualifications that were found to have been altered or are not authentic.  The difference between a misrepresented qualification and a fraudulent qualification is that only a court of law can declare a qualification to be fraudulent and impose a penalty.  There is no penalty for having a misrepresented qualification, but SAQA must have the means to stop the use of this qualification for further advantage or gain by listing this qualification achievement and the individual’s details in the Register of Misrepresented Qualifications.
	Amend the definition to read as follows:

A qualification/part-qualification has been misrepresented if:

(i)
It is not authentic; or

(ii)
The certificate of award or the SAQA Certification of Evaluation was erroneously issued or altered in any way

	3
	the electronic management information system that facilitates the management of the NQF, as contemplated in section 13(1)(l)

	The highlighted portion adds no value to the definition and should be removed.
	Remove the words “that facilitates the management”
The electronic management information system of the NQF, 
as contemplated in section 13(1)(l)

	2 Object of Act and 3 Application of Act

	
	
	SAQA agrees with the amendments to sections 2 and 3.
	

	13 Functions of SAQA

	5
	Reciprocal clause to 27f
	In 27f, the QCs must, in consultation with SAQA, advise the Minister on matters relating to its sub-framework.

SAQA believes that a reciprocal clause 13(1)(b)(i) be included under the Functions of SAQA.
	Include clause 13(1)(b)(i) Consult with the QCs on matters relating to their sub-frameworks, prior to the QCs providing advice to the Minister.

	4
	13(1)(h)(iv) verify all qualifications or part-qualifications referred to it in terms of section 32A and make a decision on the status thereof.


	This statement only refers to national qualifications that should be verified.  There are also foreign qualifications that are referred to SAQA that must be evaluated.  This statement should be inclusive in order for 13(1C) to make sense.
	Add “or evaluate” after “verify”

13(h)(iv) verify or evaluate all qualifications or part-qualifications referred to it in terms of section 32A and make a decision on the status thereof.

	4
	13(1)(l) with respect to records of education and training, maintain a national learners’ records database comprising registers of:

i. [national] qualifications; 

ii. part- qualifications; 

iii. qualification and part-qualification requirements and other related information;  

iv. learner achievements;  

v. details of the education institution that awarded the qualification or part-qualification;

vi. recognised professional bodies; and 

vii. associated information relating to registration, verification and accreditation.
	SAQA agrees with the deletion of the word national.
	

	4
	13(1)(lA) 

(i) maintain a separate register of professional designations;

(ii) establish and maintain a register of misrepresented qualifications or part-qualifications with respect to records of education and training; and

(iii) establish and maintain a register of fraudulent qualifications or part-qualifications with respect to records of education and training.
	There is no reason to separate 13(1)(l) ad 13(1)(lA) as the 3 registers that are to be established can also be on the NLRD.  All of the items listed in 13(1)(l) are separate registers and the 3 registers contemplated in 13(1)(lA) are additional registers on the NLRD.
	Re-number 13(1)(lA) (i), (ii) and (iii) to 13(1)(l) viii, ix and x respectively.

	4
	13(1)(m) with respect to foreign qualifications

(i) provide a verification or an evaluation and advisory service consistent with this Act;…

(iii) formulate and publish criteria for evaluating foreign qualifications


	There is redundancy in this statement as the definition of evaluation includes verification as a component thereof.

SAQA should not only formulate and publish criteria, but policy as well.  This is consistent with the SAQA’s functions in section 13.
	Remove the words a verification or” 

13(1)(m)(i) should read: (i) provide an evaluation and advisory service consistent with this Act;…

Add in the words “policy and” before “criteria”. 

(iii) formulate and publish policy and criteria for evaluating foreign qualifications

	4
	(1A) When verifying or evaluating a qualification or part-qualification in terms of this Act, the SAQA must, amongst other things, consider whether the education institution, skills development provider or foreign institution exhibits one or more of the following characteristics, but not limited to:

(a) Lack of legal authority to operate as an education institution;

(b) little or no attendance of classes;

(c) little coursework, if any, and few or no assignments;

(d) lack of information about its location, incorporation, country of operation and origin, ownership or its governance structures;

(e) publishing or exaggerating claims of quality review or accreditation;

(f) issuing a qualification that is not recognised by a **registered professional body;

(g) a qualification is obtainable against payment of a fee; or

(h) a qualification is obtainable within a very short period, in less than the prescribed *national hours on an average qualification.
	This section does not belong in the Amendment Bill.  It should be covered in SAQA’s policy and criteria document.

SAQA has serious issues with the wording of 13(1A).  This wording can be dealt with in its policy and criteria.

For the purposes of accuracy: “national hours” in (h) below should be “notional hours”
	Remove (1A) in totality.  SAQA can consider including this in its policy and criteria.

	
	13(1B) If after verification or evaluation, a qualification or part-qualification is found to be a misrepresented qualification or is declared by a court of law to be a fraudulent qualification, the SAQA must refer such a finding or information to the relevant professional body, as may be prescribed, and must record in the register of misrepresented qualifications or part-qualifications or fraudulent qualifications or part-qualifications, the following information:

(a) Name of the holder of the qualification or part-qualification;

(b) description of the document concerned;

(c) status or reclassification of the document to be recognised as a qualification at a lower level on the NQF;
(d) nature of the offence and sentence on receipt of details from the relevant clerk of the court;

(e) name of the education institution, foreign institution or skills development provider who issued the qualification or part-qualification;

(f) details of a degree, diploma or certificate mill;

(g) date of confirmed misrepresentation by the SAQA or date of a finding by a court of law; or

(h) any other relevant information.
	“status or reclassification of the document to be recognised as a qualification at a lower level on the NQF” should be removed as this was removed from the definition of a misrepresented qualification.  

“details of a degree, diploma or certificate mill” sounds negative.  It should read: “Details of the education institution, foreign institution or skills development provider based nationally that is not registered or accredited or both; and details of the foreign institution that does not meet the criteria of its host country to offer the qualification.”

	Re-number to 13(1A)

Remove (c) status or reclassification of the document to be recognised as a qualification at a lower level on the NQF;

Replace (f) details of a degree, diploma or certificate mill with “Details of the education institution, foreign institution or skills development provider based nationally that is not registered or accredited or both; and details of the foreign institution that does not meet the criteria of its host country to offer the qualification.”

	5
	(1C) The verification and evaluation processes referred to in subsection (1)(h) must conform to the provisions of the Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000).
	Refer to comments under 13(1)(h) (iv).

SAQA agrees with 13(1C) as long as 13(1)(h)(iv) is amended.


	

	5
	(3) For the purpose of this section ‘SAQA Certificate of Evaluation’ means a certificate issued by the SAQA indicating the authenticity of the foreign qualification and its ranking on the NQF.
	See comments under the definition of the word “evaluate”.

Is there a valid reason for including (3) and not adding this to the Definitions section?
	Replace the word “ranking” with the word “location”

Move 13(3) to 1 after the definition for the SAQA Act.

	27 Functions of QCs

	5
	27 A QC must, in order to achieve the objectives of the NQF-

(f) in consultation with the SAQA, advise the Minister on matters relating to its sub-framework;


	SAQA welcomes the inclusion of clause 27f and recommends that a reciprocal clause 13(1)(b)(i) be included under section 13 (Functions of SAQA) – see Page 4.


	(f) SAQA should in consultation with the QC, advise the Minister on matters relating to the sub-frameworks;



	
	27(j) with regard to information matters-

(ii) submit at no cost to the SAQA such data in a format determined in consultation with the SAQA for recording on the national learners’ records database contemplated in section 13(1)(l);


	We suggest replacing “…in a format determined in consultation with the SAQA…” with “… specified by the SAQA…”  SAQA has strict data standards for loading information onto the NLRD.  If these data standards are not adhered to, information cannot be loaded.  We therefore are not open for negotiation on the format in which data must be provided to SAQA.

“cost” should be replaced by “charge”.  There is a cost to SAQA, but there should be no additional charge for receiving the data.
	Amend 27(j)(ii) to read as follows:

“submit at no charge to the SAQA such data in a format specified by the SAQA the SAQA for recording on the national learners’ records database contemplated in section 13(1)(l);



	30 Professional Bodies

	
	A professional body that is recognised in terms of section 29 must—

(ii) ensure that its professional designation is registered on a separate designated register.
	It is not practical for a professional body to ensure that its professional designation is registered on a separate designated register.  SAQA therefore recommends that the wording be amended to reflect what is in the control of professional bodies. 
	SAQA recommends that 30(ii) be amended as follows:

(ii) Comply with SAQA’s requirements for registration of its professional designations on the Register of Professional Designations

	32A Referral of a qualification or part-qualification not on the national learners’ records database to SAQA for verification and evaluation

	6
	32A. (1) Except for those categories of employees who are specifically exempted from the provisions of this section by the Minister by notice in the Gazette, all employers, education institutions, skills development providers and QC’s must check if the qualification or part-qualification which is presented to them for purposes of study, employment, appointment or any other related purpose, is registered on the national learners’ records database and if not, refer such qualification or part-qualification to the SAQA for verification or evaluation.

(2) If after verification or evaluation of the qualification or part-qualification—

(a) the SAQA is of the opinion that the qualification or part-qualification is in line with all the requirements and standards of the national learners’ records database, the SAQA must record such qualification or part-qualification on the national learners’ records database; or 

(b) the qualification or part-qualification is found to be a misrepresented qualification or part-qualification or is declared by a court of law to be a fraudulent qualification or part-qualification, the SAQA must record that information in the appropriate register and shall refer such a finding or information to the relevant professional body, as may be prescribed.


	Refer to comments made about this section under General Comments.

The title needs to change to reflect that learner achievements are being referred to SAQA for verification or evaluation. The word “a” should be inserted before “qualification”; “not on the national learners’ records database” should be removed; and the word “and” should be added after “verification”. 

Refer to comments made under the General Comments. 
	SAQA recommends that the heading be: 

“Referral of a qualification or part-qualification to SAQA for verification and evaluation”

32A (1) should be re-phrased as follows: 

“Except for those categories of employees who are specifically exempted from the provisions of this section by the Minister by notice in the Gazette, all employers, education institutions, skills development providers and QC’s must request SAQA to verify or evaluate the individual’s qualification or part-qualification which is presented to them for purposes of study, employment, appointment or any other related purpose.”

32A(2) should be re-phrased as follows:

(a) “the qualification was found to be authentic, the SAQA must inform the employer, education institution, skills development provider or QC of the outcome and record the details of the learner and qualification if the information is not already on the NLRD;”

“(b) the qualification or part-qualification is found to be a misrepresented qualification or part-qualification or is declared by a court of law to be a fraudulent qualification or part-qualification, the SAQA must record that information in the appropriate register and inform the relevant stakeholders, which may include but are not limited to, professional bodies.”


3.Financial Implications
SAQA has noted that no mention of the financial implications of implementing the Amendment Bill has been made.  There are significant implementation implications for SAQA which include increasing the demand for its verification and evaluation functions, maintaining relationships with the SA Police Services and National Prosecuting Authority and the Department of Justice so as to provide them with information about new cases and receive feedback on cases that are being prosecuted, ensuring that all learner records are loaded on the NLRD, maintaining the Registers of Misrepresented Qualifications and Fraudulent Qualifications and analysing and reporting on information contained in the Registers and on the NLRD.  In order for SAQA to implement this Bill, an increase to its baseline funding is imperative.  Budget will be required for the following:

· To set up the Verifications Project as a permanent structure on SAQA’s organogram;

· To set up proper infrastructure including equipment to detect misrepresented qualifications

· To have dedicated staff to deal with the misrepresentations, liaise with the SA Police Services, and National Prosecuting Authority and the Department of Justice, and to maintain and report on the Registers of Misrepresented Qualifications and Fraudulent Qualifications; and

· To invest in proper IT infrastructure and IT staff with relevant skills in order to automate processes where possible and develop the capabilities of the NLRD (including processing power) for better analysis and reporting.

SAQA is grateful for the opportunity to have commented on the NQF Amendment Bill and looks forward to it promulgation.
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