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THE PURPOSE OF THIS SUBMISSION

• To outline the position and views of the South African Institute of Black 
Property Practitioners with respect to the Amendment of Section 25 of 
the Constitution as it relates to land expropriation for purposes of land 
reform 

• To advance the idea that capital formation, economic growth, improving 
household welfare and creation of citizen’s wealth are hindered (or 
improved) by the spatial design of the geography, inability to secure 
formal property rights and access legal tenure as result all these cannot 
be divorced from this process.



“Our land reform programme helps redress the injustices of 
apartheid. It fosters national reconciliation and stability… It also 

underpins economic growth and improves household welfare and 
food security.” 

Nelson Mandela -1998



WHAT ABOUT SECTION 25 
OF THE CONSTITUTION OF REPUBLIC OF SA?



THE POSITION OF THE SAIBPP

• The current legislation on expropriation and the provisions in Sec 25 
of the constitution are sufficient to enable government and any organ 
of government to expropriate land and property in what is considered 
fair and equitable manner.  

• Section 25 of the Constitution makes it clear that expropriation of 
property is permissible to effect land redistribution or to achieve 
some other public purpose or for the public interest.



OUR VIEWS ON THE AMENDMENT SECT 25
• The current legislation on expropriation and the provisions in sect 25 of the 

Constitution are sufficient to enable government and any organ of government to 
expropriate land and property in what is considered fair and equitable manner.  

• Section 25 of the Constitution makes it clear the that state can expropriate privately 
owned property for the purpose of either land reform or for some other public 
purpose, and that the determination of compensation must be just and equitable. 

• Sect 25 (4) of the Constitution defines public interest to include land reform, and any 
forms of reforms to bring about equitable access to all South Africa’s natural 
resources; and it continues to say that property is not limited to land.  

• It our view that Section 25 broadly interpreted include more than just land but all 
forms of property assets, literally interpreted it is that the government can 
expropriate any property asset for as long it meets the application of this section.



TO COMPENSATE OR NOT TO 
• “The provisions of section 25(2)(b) do not require that the amount of compensation 

and the time and manner of payment must always be determined by agreement or 
by the court before expropriation under section 25(2)” - Haffejee NO and Another v 
Ethekwini Municipality 

• What Section 25(3) of the Constitution provides for, it is that - the determination of 
compensation must be just and equitable, reflecting an equitable balance between 
the public interest and the interests of those affected… 

• The decision of government to use the “willing-buyer willing –seller” principle is 
contrary to section 25 of the Constitution and the “buying back” clause that 
currently exists and was designed for the purposes in the Restitution of Land Rights 
Act is not in line with the compensation provisions of Sect 25 of the Constitution.



DESIGNED TO EXCLUDE 
ADDRESSING LAND REFORM 



Welfare Protection and Wealth Creation 
Capability of Land

Spatial Planning
Hangover from the apartheid spatial planning 
legislations, policies and practices continue to define 
access to property rights and land development 
opportunities, as result dictating the human 
settlements, pattern of geographic integration and 
social and economic  environment of communities.  

Infrastructure Delivery
The use of land to deliver the public good is 
experienced with the government programme of 
service delivery and infrastructure deployment, and 
through private investment in capital asset (capital 
formation), thus enhancing connectivity of the built 
environment to improve the integrative capability, 
economic viability and social mobility of community 
and citizens.

Access to Land
South Africa’s complex myriad of land administration 
systems, legislations and polices makes it impossible for 
communities and citizens with ease to formally and 
legally access land and thus reducing most communities 
to informality, informal settlements and illegal 
occupations of available vacant land

Tenure System
The legal regime (land tenure) in which land and land 
rights can be privately owned and regulated in any 
Country is vital for economic stability and growth. The 
current tenure system in South Africa is not reflective 
of all types of land possession and forms of land 
occupation as a result there is a need to explore are 
several other different land rights systems
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HOW DO WE GET THERE?

Customary land tenure 
system vs. Statutory 
land tenure system

Integrated 
Infrastructure Planning 

and Development

Inclusive 
Spatial planning and 
Urban development

Deliberate actions to 
make access to land 

possible to reduce 
apartheid geographic 

divide

Open, Transparent, 
Equitable and Fair  

Process to acquire or 
dispose land



Localised Land Registrations
• The current South Africa’s land tenure 

system recognise property (land) to exist 
only when it is registered in the deeds 
registry. 

• When people have no clear rights to use or 
occupy the land, informality persists and 
illegality grows. 

• Vast areas of the country are without secure 
property rights due to the complex 
registration process, which is cost-
prohibitive for both individuals and the 
government 

• We submit that the solution establish local 
land registries that could operate with 
simple rubric done through  local authorities 
or localised land management system

REINVENT LAND 
REGISTRY 
SYSTEM



Central Administration of Land

• An agency of the state established to 
administer all government owned property 
(including land), privately owned property 
abandoned to the state and adjudication on 
any private and public subdivision, dispute and 
claims over land.  

• The authority on the productive use remains 
the exclusive domains of the municipalities 
and local government as competent authority 
for spatial and development planning, and 
adjudicate on the allocation of land use rights.  

• The Central authority we submit should also be 
responsible for the land registration and 
recording.

PROPERTY CLAIMS 
UNDER CENTRAL 
AUTHORITY



• Land tenure refers to the body of rights and duties 
that regulate the use and control of land.  

• Secure land tenure is catalyst for sustainable human 
settlement, food production and economic growth. 

• The current South Africa’s land tenure system 
recognise property (land) to exist only when it is 
registered in the deeds registry. 

• We submit that the country should amend the 
constitution to include and create a body of land 
rights that recognise;   

inherent and inalienable rights to the land of the 
original settlers and their descendants 

Communal tenure that confers usufruct rights only 

Individual, private and commercial land tenure

CUSTOMARY AND 
STATUTORY LAND 
TENURE SYSTEM



Spatial Transformation
• Local authorities and provincial government 

hold sway to the allocation of land rights and 
spatial planning  

• Provincial and local spheres of government 
must use their authority for spatial planning, 
urban management policies and the powers to 
grant development rights in a redistributive and 
transformative manner 

• It is our submission that when granting 
development rights local governments should 
prioritise those that provides for the most 
productive use of the land, incorporates 
measure that reduces geographic racial 
segregation and give priority to developments 
that incorporates housing or food production 

INCLUSIVE AND 
INTEGRATED 
URBAN 
PLANNING



WHY EDIT TEXT HERE?
• Evidence exists to prove that the pattern and 

quality of infrastructure investment can go a long 
way in assisting authorities to solve social and 
welfare related problems 

• It is evidenced that where higher development 
rights are granted to or best infrastructure is 
developed in poorer neighbourhoods and investment 
in modern technologies in lower end communities 
social ill and welfare issues show significant decline.  

• In South Africa, practice have proven that the 
private sector money follows other private sector 
money once the government is willing to invest into 
higher grade infrastructure.  

• We therefore submit that national, provincial and 
local government must develop a co-ordinated 
national  infrastructure master plan for the areas 
under their jurisdiction, in particular, rural and 
under-serviced areas, in order to pen up for 
investment by private sector.

INTEGRATED 
INFRASTRUCTURE 
PLANNING AND 
DEVELOPMENT



“Returning land, which translates to wealth, back to the 
dispossessed majority, is an important task because it is one way 

of addressing the injustices of apartheid.” 

-Nelson Mandela-
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