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Submission File  

 

16 August 2018 

 

Ms Mmule Majola and Ms Adele Collins 

National Treasury / South African Revenue Service 

 

Per email:   mmule.majola@treasury.gov.za  
  acollins@sars.gov.za  
 

Dear Ms Majola and Ms Collins 

SAICA COMMENTS TO THE DRAFT TAXATION LAWS AMENDMENT BILL AND TAX 

ADMINISTRATION LAWS AMENDMENT BILL 2018 

The National Tax Committee on behalf of the South African Institute of Chartered 

Accountants (SAICA) welcomes the opportunity to make a submission to National Treasury 

(NT) and the South African Revenue Service (SARS) on the Draft Taxation Laws 

Amendment Bill (DTLAB18) and Tax Administration Laws Amendment Bill 2018 

(DTALAB18). As opposed to prior years, where a single submission has been made, our 

submission this year has been divided into three parts, namely matters involving 

amendments to – 

1. The Income Tax Act, 58 of 1962, as amended (the Act); 

2. The Value Added Tax Act, 89 of 1991, as amended (the VAT Act); and 

3. The Tax Administration Act, 28 of 2011, as amended (the TAA Act). 

We have set out in detail in Annexure A our comments in relation to the matters referred to 

point 1. above pertaining to the Act. 

We would like to thank National Treasury (NT) and the South African Revenue Service 

(SARS) for the opportunity to comment on the draft Bills. Please do not hesitate to contact 

us should you have any queries in relation to anything contained in this submission. 

 

Yours sincerely 

Tracy Brophy       Pieter Faber 

Chairperson: National Tax Committee   Senior Executive: Tax 

The South African Institute of Charted Accountants
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ANNEXURE A 

GENERAL 

Monetary amendments as effective date  

1 It is proposed in section 6 of the Act (by virtue of clause 4 of the DTLAB18) that when 

the Minister makes an announcement in respect of the monetary amounts as per 

Annexure C of the National Budget Speech, the amounts will become effective from 

the date announced by the Minister, and shall apply for the 12-month period 

thereafter, subject to Parliament approving the legislation giving effect to that 

amendment. We note however, that this proposed amendment has not been included 

for other sections of the Act, i.e.: 

a. Section 10(1)(q); 

b. Section 10(1)qB);  

c. Section 11F; 

d. Section 12I; 

e. Section 12T; 

f. Paragraphs 5 and 9 of the Seventh Schedule to the Act.  

2 Submission: We propose that the wording of the sections mentioned above are 

aligned with the proposed amendment to section 6 of the Act. 



 

5 

 

INDIVIDUALS AND TRUSTS 

Individuals & Employment 

Extension of the Employment Tax Incentive (ETI) – section 12 of the ETI Act 

3 According to Stats SA (2018), the unemployment rate among young people aged 15 

to 34 years old was 38,2%, implying that more than one in every three young people 

in the labour force did not have a job in the first quarter of 2018.  

4 Furthermore, of the 10,3 million persons aged 15 to 24 years, 32,4% (approximately 

3,3 million) were not in employment, education or training – implying that close to one 

in three young South Africans between the ages of 15 and 24 years were disengaged 

with the labour market in the first quarter of 2018.  

5 Taking these statistics into account, the extension of the ETI is considered essential 

should it reflect to be an effective job creation instrument. 

6 To date very little statistics have be released by NT to indicate the performance of the 

ETI as job creator.  

7 Submission: Although an interim report on the performance of the ETI will be 

produced after 3 years, it is suggested that constant review and monitoring of the 

effectiveness of this incentive should be performed (and communicated to the public) 

and any necessary changes should be made, as and when needed, to ensure that 

this regime meets its objectives. 

8 The initial ETI commenced nearly 4 years ago with the threshold salary set at R6 000. 

Adjusted merely for inflation this starting salary is now closer to R7 400. 

9 Submission: Though we acknowledge the cost constraints to the fiscus, the salary 

threshold should be adjusted for inflation to ensure that inflation alone does not 

exclude beneficiaries from the ETI.  

Section 10(1)(o)(ii) –Workshop on concerns 

10 We understand that the prior year amendments to section 10(1)(o)(ii) of the ITA were 

effected on the basis that NT acknowledged that there were still concerns and 

practical challenges to address. 

11 To this extent the effective date was deferred to 1 March 2020 and NT undertook to 

hold a workshop and consult on the remaining concerns. 

12 We note that, to date, this consultation has not occurred and that there is only one 

legislative cycle remaining before the amendment becomes effective. 
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13 Submission: We request that NT schedules a workshop on this provision as a matter 

of urgency to allow sufficient time for both industry and NT to explore appropriate 

solutions to the remaining concerns. 

Trusts 

Amendment to section 7C of the Act 

14 The amendments to section 7C of the Act in the prior year draft amendments were 

heavily debated and it is accepted that further amendments were made to the 

provision before it was tabled in Parliament and finally promulgated. The current 

wording, however, has numerous problems. In essence, the ambit of the provision is 

far too wide.  

15 For example, the current wording of the section implies that a natural person who has 

advanced a loan to a company in which he holds at least 20 per cent of the equity 

shares or voting rights and who also happens to be one of the beneficiaries of a trust 

that is otherwise unrelated to the company, will potentially be impacted by section 7C 

in respect of his loan to the company. It can also be interpreted to mean that any 

company that has a 20% or more shareholding held by a trust that loans money to 

another company with a 20% shareholding held by the trust will be subject to section 

7C. 

16 The proposed wording does not rectify the above situations. On the contrary, it 

widens the ambit of the provision even further in that it extends the ambit to situations 

in which the 20% test is applied to connected persons in relation to the trust as 

opposed to the beneficiaries of the trust.  

17 The term “connected person” in relation to a trust includes persons who are 

“connected persons”, for example relatives, in relation to the beneficiaries. This 

proposed wording therefore broadens the proposal considerably and should be 

restricted to beneficiaries of the trust.  

18 Furthermore, the proposed wording “whether alone or jointly with any person that is a 

connected person in relation to that trust” should be amended to explicitly require that 

the trust must directly or indirectly hold at least one share or voting right in the 

company.  

19 The wording, as currently proposed, implies that even if the trust directly or indirectly 

holds no shares or voting rights in the company, if a connected person in relation to 

the trust holds 20% or more of the shares or voting rights in the company, section 7C 

would potentially apply to a loan to the company. 

17 Submission: We submit that the wording of the proposal be amended to explicitly 

require in subsection (1)(b)(ii) that the trust must directly or indirectly hold at least one 

share or voting right in the company and the that instead of including the words “that 
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is a connected person in relation to that trust”, the wording should be “that is a 

beneficiary in relation to that trust”. 

18 There are a number of other concerns with this provision.  

19 Firstly, it is a very common risk management structure for entities to split their 

property portfolio from their business operations. The reasons for this are varied, but 

generally the idea is to protect the properties from being utilised as security for the 

business operations, in that if the business ‘goes bad’, at least the shareholders will 

still have the properties as assets. The properties would be secure, as they would be 

housed in a separate legal entity. These two separate companies are then often 

owned by the same trust, with the result that they meet the criteria in section 7C of 

the Act. 

20 Before the introduction of section 7C of the Act, these loans would have been subject 

to section 64E(4) of the Act, however this has been amended to specifically exclude 

loans between companies. The exemption available in section 7C therefore does not 

apply to the scenario described above and donations tax would therefore be payable 

in terms of section 7C of the Act. 

21 This is further complicated where the two companies have multiple shareholders, 

some of whom may hold the shares in their personal capacities and some in a trust. 

As donations tax is payable by the donor, i.e. the lending company, the natural 

person shareholders will have to carry the cost of the application of section 7C simply 

because one of the shareholders is a trust. This seems contrary to the intent of NT, 

given that section 64E(4) was specifically amended to exclude inter-company loans. 

22 Another concern is that this application of section 7C can be circumvented simply by 

having the two trusts loan each other money instead of a level down at the company 

level. As it seems section 7C was never intended to ‘catch’ inter trust loans, this 

application seems to be unintended and should be corrected. 

23 This could catch the vast majority of SME companies, as well as any entity with 

multiple shareholders, one of which is a trust. 

24 Submission: We submit that the exemption in section 7C, referring to section 64E(4) 

of the Act, should be broadened to include inter-company loans. 

25 In addition, we submit that there may be an error in the wording of section 7C(1)(ii) of 

the Act. The phrase “or by a connected person to the trust” should refer only to the 

voting rights, not the shareholding as well. 



 

8 

 

Inserting an interest calculation method for section 7C of the Act  

26 A concern is raised regarding s7C(3) of the ITA and whether it, in fact, prescribes a 

calculation method for the amount that would have been incurred at the official rate of 

interest (ORI).  

27 In our view, it currently only prescribes an interest rate (ORI) but no methodology to 

actually calculate it.  

28 Arguably, the current wording requires that the ORI rate be used in the same 

calculation as that used for the actual interest incurred, although we are not sure if 

this was intended but it does appear to create a problem for interest free loans.  

29 Submission: To avoid taxpayers having to determine whether simple, annual, monthly 

or daily interest or a compounded interest method must be applied, and disputes 

arising with SARS as to whether the method used was reasonable, it is proposed that 

a calculation method be prescribed in the legislation for deemed interest. It is noted 

that section s64E(4)(d) of the Act has a similar problem.  

30 In this regard, it may be appropriate to rather amend s7D of the Act, which applies to 

the calculation of all deemed interest so that it covers both the in duplum rule and the 

calculation method. The current SARS practice for s64E of the Act seems to be daily 

simple interest on the daily balance outstanding and it is proposed that this method 

be used.  
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LOCAL BUSINESS TAXES 

Section 7(8)(aA)(i)(bb) of the Act 

The proposal, as presently worded, can create confusion as to which person the phrase “in 
relation to that person” in section 7(8)(aA)(i)(bb) of the Act is referring. 

31 Submission: For clarity, it is suggested that the words “in relation to that person” be 

replaced with the words “in relation to the person who is not a resident”. 

Section 9C of the Act 

32 Submission: Sub-clause (a): The words “or any event treated as a disposal in terms 

of section 9H” should remain. If a person changes residence and thereby triggers the 

deemed disposal in terms of section 9H of the Act, the 3-year ‘capital’ rule should 

apply as it would for an actual disposal.  

Section 9D of the Act 

33 Submission: Sub-clause (c): The proposed renumbering of the further proviso to 

subsection (2A) of paragraph (ii)(cc), to align it to paragraph (iii), does not make 

sense as it will not read correctly. 

Section 9HB of the Act  

34 Submission: The provision should refer to the terms “paragraph 20” and “disposal”, as 

defined in the Eighth Schedule to the Act. 

35 Subsection (4): the comma after the word “to” should be deleted. 

Section 9J of the Act 

36 Submission: Subsection (1): The words “constituted by” should be replaced with the 

words “consisting of” as a matter of style and consistency. 

Section 10 of the Act 

37 Submission:  Sub-clause (e): commas should be inserted after the words “previously” 

and “section 23(o)(iii)” in order for the proposal to read correctly. 

Doubtful debt allowances  

Amendment of section 11(j) of the Act 

38 One of the requirements for a tax deduction under section 11(j) of the Act is that the 

allowance must be in respect of any debt that would have been allowed as a 

deduction had that debt become bad. Currently, the Commissioner has the discretion 
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to allow a deduction up to 100% of the debt concerned depending on the nature and 

circumstances of the debt.  

39 Whilst we appreciate the attempt by NT to provide certainty on the determination of 

the doubtful debt allowance, the proposed changes to section 11(j) of the Act will 

result in taxpayers, who previously qualified for an allowance of up to 100%, only 

being able to claim an allowance of 25% from the effective date of the proposal, 

which means that they will incur an immediate additional tax liability in relation to the 

difference between the previously allowed percentage and 25% in the year in which 

the proposal takes effect. 

40 Without at least any transitional arrangements, the legislated reduction of the 

allowance percentage would create hardship for such organisations. 

41 In addition, the selection of 25% as the allowance percentage going forward appears 

to be  purely arbitrary, as indicated on an anecdotal basis to constitute SARS’ general 

practice currently prevailing. 

42 As discussed at the recent NT meeting in this regard on 8 May 2018, the industry 

data in relation to the section 11(j) of the ITA rulings, including the actual quantum % 

allowed by SARS in such rulings should be readily available from SARS in order to 

allow NT to determine the actual status quo.  

43 Submission: We submit that NT determines the proposed allowance percentage with 

reference to the actual average percentages which have been allowed and are 

currently being used by the industry. 

44 Furthermore, we propose, as a transitional measure for those who have current 

SARS rulings in excess of the proposed percentage, that the new allowance 

percentage be ‘phased in’ from the higher to the lower percentage over at least 3 

years. 

Venture Capital companies 

Section 12J of the Act - Retrospectivity 

45 SAICA acknowledges the validity of the abuse and concerns raised by NT in relation 

to this incentive and therefore supports NT’s policy rationale in addressing such 

abuse. However, the manner in which this abuse is addressed should be undertaken 

in a very specific way and, most importantly, should not undermine the whole 

incentive.   

46 The proposed retrospective amendment to sub-clauses (c), (d) and (h) of section 12J 

of the Act is problematic, especially in its current form where it extends beyond just 

the abusive practices.  
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47 Many legitimate venture capital funds were set up on the basis of the legislation, as it 

currently reads. These funds will no longer comply with the requirements of 

subsection (5) when the proposed legislation becomes effective, leading to the 

imposition of the 125% recoupment penalty of deductions that were properly 

claimable by any person in terms of subsection (8) of the Act.  

48 The proposed retrospective amendment of sub-clause (e) of section 12J of the Act is 

also problematic.  

49 The narrowing of the definition of a “qualifying share”, so as to exclude shares that 

would have constituted hybrid equity instruments but for the three-year period 

requirement contemplated in paragraph (b)(i) (instead of paragraph (a)) of the 

definition of “hybrid equity instrument”, will have a catastrophic effect on the venture 

capital company sector.  

50 As mentioned above, many venture capital funds were set up with on the basis of the 

legislation as it currently reads and such funds will no longer comply with the 

requirements of subsection (5) when the proposed legislation becomes effective, 

leading to the imposition of the 125% recoupment penalty of deductions that were 

properly claimable by any person in terms of subsection (8) of the Act.  

51 In our view, the retrospective imposition of what amounts to a penalty is unfair and 

the lack of confidence that this will engender will jeopardise future investments in this 

important sector of the economy. 

52 Submission: The proposed amendments, in their current form, should not be 

retrospectively applied and the anti-avoidance measures that do apply retrospectively 

should be very clearly defined and carved out. 

Section 12J of the Act – Classes of shares 

53 Another proposal is to amend section 12J of the Act to limit the number of classes of 

shares that a venture capital company and qualifying company may issue.  

54 Submission: We propose, if this route is followed, that a qualifying company should 

be allowed to have at least two classes of shares, namely, one for the venture capital 

company (as the party that contributes money or funding) and the other one for the 

owner (who in many cases only contributes skills or entrepreneurship).   

55 In this regard, we do not consider that the greatest abuse necessarily arose from the 

different classes of shares of the qualifying companies, but rather from the fact that 

the venture capital company itself had a number of different classes of shares. 

Section 12J of the Act – corrective measures 

56 The proposed additions to the definition of “qualifying company” in section 12J(1) of 

the Act, namely paragraphs (g) and (h), are understandably being put in place as an 
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anti-avoidance measure to, in the case of the proposed paragraph (g), limit the abuse 

of trading between an investor and a qualifying company in a venture capital 

company  structure and, in the case of the proposed paragraph (h), ensure that the 

investment is purely equity in nature.  

56 The following, however, require clarity in order for these proposed amendments to be 

made:  

a. Clarification of the expression “substantially the whole”, as used in the 

proposed paragraph (g). 

b. What does “corrective steps” entail, in terms of the proposed amendment of 

paragraph (b) of subsection (3A of the Act), where the investor is currently 

trading with the qualifying company; and/or more than one class of equity 

share was issued previously. 

57 Submission: We submit that the interpretation of “substantially the whole” is currently 

contained in Binding General Ruling No. 201 (BGR20). SARS regards the expression 

to mean ‘90% or more’ but will accept a percentage of not less than 85%. This 

interpretation, however, is for specific sections in the Act and the Transfer Duty Act 

(dealing mostly with Public Benefit Organisations and other exempt entities).   

58 We propose that it is confirmed whether the interpretation of the phrase “substantially 

the whole” in BGR20 would be applied to the proposed paragraph (g) of section 12J 

of the Act.  

59 In addition, since this is an annual test, clarification is required on what the practical 

implication is for the venture capital company structure should the “substantially the 

whole” test be met in one year and not in the next year, and so on and so forth, (i.e. 

trade with a connected person is limited to 10 – 15% in year 1 but increases in year 2, 

meets the requirement again in year 3, etc.).  

60 We acknowledge that corrective steps, in the context of subsection (3A), will depend 

on the specific facts and circumstances of each case. However, it is the investors, 

who may not have necessarily been involved in the structuring of the venture capital 

company investment, who will be penalized with the 125% recoupment (which will be 

the equivalent of the amount of the expenditure incurred to acquire the venture capital 

company shares).  

61 It would be useful for the venture capital industry, which relies on ease of 

administration and simple legislation in order for the incentive to be attractive, to 

understand what will happen to existing venture capital structures where more than 

                                                

1 Issue 2 dated 20 January 2016 
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one class of equity share has already been issued by a qualifying company or 

substantially all of a qualifying company’s trade arises from transactions with a person 

holding a direct or indirect interest in that company or is a connected person in 

relation to such person.  

62 SARS would have approved these structures in the past, providing certainty to 

investors and a reasonable expectation that the structure was permissible.  

63 Submission: It is suggested that NT holds a workshop with all relevant stakeholders 

to discuss the corrective steps that are required in general, and the reasonable time 

period provided for such steps to be actioned, to address these (and other, if 

necessary) measures that will be applied retrospectively. 

Anti-dividend stripping - Amendment of section 22B of the Act and 

paragraph 43A of the Eighth Schedule to the Act 

64 As a general proposition, we express concerns over the coherency of the drafting of 

these amendments and this should be reconsidered to ensure that the policy intention 

is clearly reflected. 

65 The proposed amendments to section 22B and paragraph 43A of the Eighth 

Schedule to the Act, which have been referred to as ‘precedence over the corporate 

roll - over provisions’ in the DTLAB18 are contained in clauses 36 and 79 of the 

DTLAB18. 

66 Therefore, all references and proposed amendments to clause 79 below should apply 

equally to clause 36 of the DTLAB18. There are numerous textual amendments which 

are required, as follows: 

67  Submission: Sub-clause 79(1)(f): We suggest that the words “in another company” 

be inserted after the word “shares” in the first line of subparagraph (3), so as to read 

“where a company disposes of shares in another company in terms of a 

transaction…” as a matter of consistency of style. 

68 Sub-clause 79(1)(f): The words “this paragraph” that follow immediately after item (ii) 

of subparagraph (3)(a) should be replaced with “subparagraph (2)” so as to read “that 

dividend must for purposes of subparagraph (2) be treated as a dividend…” 

69 Sub-clause 79(1)(f): Subparagraph (3)(b)(ii)(aa) is identical to subparagraph (3)(b)(i), 

but subparagraph (3)(b)(ii)(aa) is set as an alternative to subparagraph (3)(b)(ii)(bb) 

which means that both subparagraph (3)(b)(i) and (3)(b)(ii) can apply to the same 

situation. We suggest that subparagraph (3)(b)(ii)(aa) be deleted. 



 

14 

 

70 The DTLAB18 proposes the introduction of anti-dividend stripping rules regarding 

preference shares whilst a backdating of implementation is proposed from 19 July 

2017. 

71 We note that the first sentence under the proposal on page 20 of the DTLAB18 EM 

appears to be incomplete. 

72 Submission: We propose that the sentence is completed. 

73 The proposed removal of the override of the corporate rules provision (specifically 

section 41(2) of the Act) is to take effect on 1 January 2019. 

74 Submission: It is proposed that the removal of the override should take effect from 18 

December 2017, i.e. when the Taxation Laws Amendment Act, 2017 which 

introduced the override was promulgated. 

75 The provisions are intended to counter tax avoidance transactions. Unfortunately, 

legitimate share sale transactions occurring where dividends were received/accrued 

(in terms of established dividend payment policy practices) within 18 months of such 

sale are still subject to the anti-avoidance provisions. 

76 Submission: It is proposed that a carve-out be introduced in respect of dividends 

received/accrued in terms of established dividend payment policy practices during the 

18-month period prior to the share sale. These dividends should consequently be 

excluded from the proceeds on disposal of the shares. 

77 The current rules apply to dividends received during a period of 18 months prior to a 

share disposal. The proposed provisions provide that where a company disposes of 

shares in terms of a transaction which is not a deferral transaction, within a period of 

18 months after having acquired those shares in terms of a deferral transaction, 

cognisance will also have to be taken of dividends received 18 months prior to the 

original deferral transaction.  

78 This will effectively mean that the anti-dividend stripping rules will apply to dividends 

received for up to a period of 36 months leading up to the date of sale outside of 

being a deferral transaction. 

79 Submission: The proposed provisions are draconian. A possible option is to tax the 

greater of (1) the extraordinary dividends received/accrued prior to the deferral 

transaction; and (2) the extraordinary dividends received/accrued during the period 

after the deferral transaction and up to the subsequent disposal of the shares within 

18 months of the deferral transaction. 

80 Subparagraph (3) provides for the determination of extraordinary dividends that must 

be treated as extraordinary dividends for purposes of subparagraph (2). It is difficult to 
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follow how to determine the extraordinary dividends in subparagraph (3). Once so 

determined, it is unclear how (3) and (2) are meant to interact. 

81 Submission: It is proposed that clarity should be provided on how the two 

subparagraphs mentioned above are intended to interact. Furthermore, the provisions 

should be simplified. 

DEBT RELIEF RULES  

Section 19 and paragraph 12A of the Eighth Schedule to the Act 

Clause 34(1)(a)/76 (a) of the DTLAB18 

82 According to the Merriam-Webster Online Dictionary the word “remitted” can mean 

“postpone” or “defer”.  

83 Contrary to the stated intention, the ambit of the debt reduction provisions would then 

include not only “realization events” but also postponements or deferrals of debt.  

84 In addition, the term ‘remittance’ is defined in the Merriam Webster dictionary as “an 

amount of money that is sent as payment for something” and includes “payment” as a 

synonym. Therefore, by including the term ‘remittance’ in both definitions it would 

result therein that a physical cash settlement of a debt would qualify as a concession 

or compromise and a taxable debt benefit would arise. This is incorrect as the 

settlement of a debt with cash in full should not give rise to any taxes, as it is not a tax 

event – the debtor did not receive any benefit. 

85 Submission: For clarity, we suggest the use of the word “reduced” instead of the word 

“remitted”. Alternatively, the proposed definitions of “concession or compromise” and 

“debt benefit” should be amended by removing the words “remittance” and “remitted” 

respectively, so that full value cash settlements of debts are not caught by the debt 

relief provisions.      

 Clause 34(1)(b)/76(b) of the DTLAB18 

86 Paragraphs (c) and (d) of the definition of “debt benefit” read together with paragraph 

(b) of the definition of “concession or compromise” do not properly cater for partial 

reductions of debt. For example, if a debt of R100 is partially reduced by R40 in 

exchange for the issue of shares with a market value of R40, in terms of the policy 

intent expressed in 2017, no debt reduction should have occurred. However, an 

application of the ‘formula’ in paragraph (c) of the definition of “debt benefit” leads to 

the result that the amount of the “debt benefit” is R60 in the above example. A similar 

result is obtained by an application of paragraph (d) of the definition of “debt benefit”.  

87 Submission: Paragraphs (c) and (d) of the definition of “debt benefit” should require 

the face value of the claim in respect of the debt (if any) in existence after the issue of 
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the shares to be added to the market value of the shares for comparison with the face 

value of the claim in respect of the debt prior to the entering into of the arrangement.  

 Clause 34(1)(b)/76(b) of the DTLAB18  

88 Paragraph (d) of the definition of “debt benefit” uses the term “effective interest” but 

the term is not defined. 

89 Submission: It is recommended that the term “effective interest” is defined. 

90 Subparagraph (c) of the definition applies to an arrangement described in paragraph 

(b) of the definition of ‘concession or compromise’. In these instances, the creditor did 

not previously hold any direct or indirect shareholding in the debtor company. The 

‘debt benefit’ is “the amount by which the face value of the claim…exceeds the 

market value of the shares held or acquired by reason or as a result of the 

implementation of that arrangement;” 

91 Submission: As the creditor company did not hold any shares prior to entering into the 

contemplated transaction, the words “held or” should be removed. 

92 The subsection provides for the redetermination of income tax recoupments, capital 

losses, and/or capital gains which were determined and accounted for on the disposal 

of allowance assets in a tax year prior to the year in which a ‘debt benefit’ arises in 

respect of a debt which funded such allowance asset. It is not clear whether the 

variance should be accounted for in the year of the asset disposal, or in the tax year 

when the debt benefit arises. 

93 Submission: The provisions should provide clarity. It probably makes sense for the 

variance to be accounted for in the year when the debt benefit arises, as accounting 

for such variance in the year of disposal would require requests having to be made for 

the reopening of a prior year’s assessment. Such year may have prescribed.  

COLLECTIVE INVESTMENT SCHEMES 

Section 25BA of the Act – Deemed income 12-month rule for CIS 

94 We have serious concerns with the proposal to effectively treat investments held for 

less than 12 months by a CIS as being held on income account, as it undermines the 

whole tax structure of the CIS regime.  

95 In this regard ASISA is making a detailed submission, which SAICA substantially 

supports. 

96 Submission: It is submitted that this proposal should be withdrawn.  
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Extending the distribution period for Small Business Funding 
Entities 

Section 30C(1)(d)(vi) of the Act 

97 The extension of the period in which to distribute 25% of the income received or 

accrued during the year by these entities is welcomed.  

98 However, it is concerning that the application date is only for years of assessment 

commencing on or after 1 March 2019. The exemption status of these entities for 

years prior to this date is thus affected and will have adverse consequences for these 

entities. 

99 Submission: To ensure that the original purpose behind the introduction of this 

section (to provide tax exemption for those entities whose sole or primary objective is 

to provide funding to SMMEs) is upheld, it is suggested that the effective date of this 

change should be 1 March 2015 (the commencement date of section 30C of the Act). 

Capital gains tax 

Paragraph 64B of the Eighth Schedule to the Act 

100 The DTLAB18 EM sets out that the proposed deletion of subparagraph 

(3)(c)(ii)(bb)(A) is a consequential amendment as a result of repeal of STC provisions 

in the Act. 

101 This seems to be a typing error where section 83 of the DTLAB18 is stated to amend 

subparagraph 3(c)(ii) sub-item (bb) although the wording refers to 3(c)(iii) sub-item 

(bb). 

102 Submission: Sub-item (bb) of subparagraph 3(c)(ii) does not currently read as set out 

in the proposed amendment. 

103 We propose that the error is corrected. 

Paragraph 72(2) of the Eighth Schedule to the Act  

104 The proposed amendments to sections 7(8) and 25B(2A) of the Act include a 

requirement that the resident donor or foreign trust (or any connected person to both) 

should have more than 50% participation/voting rights in the foreign company, to 

revoke the participation exemption in respect of dividends from the foreign company, 

flowing through the foreign trust. 

105 However, the proposed amendments to paragraph 72 of the Eighth Schedule do not 

include an equivalent requirement for the resident donor to have more than 50% 
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participation/voting rights in the foreign company, to revoke the participation 

exemption in respect of capital gains realised in respect of the shares in the foreign 

company.  

106 This creates disparity of the tax treatment between the two types of returns from an 

investment in a foreign company NT is trying to bring into the South African tax base. 

107 Submission: The requirement for the resident donor to have more than 50% 

participation/voting rights in the foreign company should be included in paragraph 72 

of the Eighth Schedule to the Act, to align with the proposed amendments to sections 

7(8) and 25B(2A) of the Act. 

Paragraphs 72(2) and (3) of the Eighth Schedule to the Act  

108 Subparagraph (3) refers to the disregarding of the capital gain/loss in the hands of the 

non-resident, and the inclusion of the capital gain/loss in the hands of the resident 

which made the donation.  

109 Subparagraph (2) refers to the disregarding of the participation exemption when 

determining the capital gain of the resident which made the donation. It also refers to 

subparagraph (1) which is not the paragraph including the capital gain in the resident 

donor’s hands.  

110 Submission: Subparagraphs (2) and (3) should be interchanged, and the ‘new’ 

subparagraph (3) (removing the participation exemption) should refer to 

subparagraph (2) (including the capital gain in the resident donor’s hands).    

Amendment of paragraph 80 of the Eighth Schedule to Act  

111 As mentioned above, the proposed amendments to sections 7(8) and 25B(2A) of the 

Act include a requirement that the resident donor or foreign trust (or any connected 

person to both) should have more than 50% participation/voting rights in the foreign 

company, to revoke the participation exemption in respect of dividends from the 

foreign company, flowing through the foreign trust. 

112 However, the proposed amendment to paragraph 80(4) of the Eighth Schedule to the 

Act does not include an equivalent requirement for the resident donor to have more 

than 50% participation/voting rights in the foreign company, to revoke the participation 

exemption in respect of capital gains realised in respect of the shares in the foreign 

company.  

113 This creates disparity of the tax treatment between the two types of returns from an 

investment in a foreign company that NT is trying to bring into the South African tax 

base. 
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114 Submission: The requirement for the resident donor to have more than 50% 

participation/voting rights in the foreign company should be included in paragraph 

80(4) of the Eighth Schedule to the Act, to align with the proposed amendments to 

sections 7(8) and 25B(2A) of the Act. 

Other 

Definition of Insurer 

Section 29A of the Act 

115 The definition of an “insurer” in section 29A of the Act still refers to section 1 of the 

Long-term Insurance Act, which has been replaced.   

116 Submission: This definition should be amended to instead make reference to the 

appropriate section in the Insurance Act, 2016, which came into operation for years of 

assessment commencing on or after 1 July 2018. 
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CATEGORY – INCOME TAX: INTERNATIONAL 

Section 1 definition of dividend, section 31 and 64D of the Act 

117 In order to address this overlap anomaly, it is proposed that clarity should be provided 

in the Act that an amount deemed as a dividend in specie as a result of a transfer 

pricing secondary adjustment in terms of section 31 of the Act is excluded from the 

definition of dividend in section 1 of the Act. 

118 In turn, consequential amendments should be made in section 64D of the Act to 

include an amount deemed as a dividend in specie as a result of a transfer pricing 

secondary adjustment in terms of section 31 of the Act, as a dividend subject to 

dividends tax.  

119 Submission: Regarding the amendment to sections 1, 31 and 64D of the Act, we 

agree with this amendment, as it clarifies that no double tax relief should be granted 

in respect of any secondary adjustment. 

Section 64D of the Act  

120 Submission: Sub-clause 59(b): The effective date of this amendment is not aligned 

with the effective date of the amendment to the definition of the “dividend” in section 1 

of the Act (clause 1(b)). The effective dates should be aligned. 

Proceeds from sale of trading stock 

Insertion of section 9J of the Act 

121 The proposed insertion of section 9J of the Act aims to include the proceeds from the 

sale of trading stock constituted of immovable property situated in South Africa, or 

any “interest in immovable property”, in gross income.  

122 There is no general meaning of “immovable property” and an “interest in immovable 

property” is defined with restrictive application in the Income Tax Act. 

123 In addition, Article 6 of the OECD Model Tax Convention (MTC) deals with the taxing 

position in relation to income derived from immovable property. The Article reads as 

follows:  

a. “Income derived by a resident of a Contracting State from immovable 

property (including income from agriculture or forestry) situated in the other 

Contracting State may be taxed in that other State.  

b. The term “immovable property” shall have the meaning which it has under 

the law of the Contracting State in which the property in question in situated. 

The term shall in any case include property accessory to immovable 

property, livestock and equipment used in agriculture and forestry, rights to 
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which the provisions of general law respecting landed property apply, 

usufruct of immovable property and rights to variable or fixed payments as 

consideration for the working of, or the right to work, mineral deposits, 

sources and other natural resources; ships, boats and aircrafts shall not be 

regarded as immovable property. 

124 The provisions of paragraph 1 shall apply to income derived from the direct use, 

letting, or use in any other form of immovable property. 

125 The provisions of paragraphs 1 and 3 shall also apply to the income from immovable 

property of an enterprise”.  

126 Despite amendments in recent years to the definition of “interest in immovable 

property” for purposes of paragraphs 2(1)(b) and 2(2) of the Eighth Schedule (to 

include rights to variable or fixed payments as consideration for the working of, or the 

right to work, mineral deposits, sources and other natural resources) and 

amendments made to the CGT guide to clarify SARS’s interpretation of Article 6(2) of 

the OECD MTC to be wide enough to cover deemed immovable property (for 

example, shares in a property-rich company that are deemed to be immovable 

property for domestic CGT purposes), the lack of a definition of immovable property, 

in the first instance, means that a taxpayer must first take an informed view as to what 

constitutes “immovable property” or an “interest in immovable property” before 

applying the trading stock test and then the source test for purposes of section 9J. 

The CGT guide, it must be noted, is not considered an “official publication” and 

therefore cannot be relied upon by the taxpayer.  

127 In addition, section 35A in respect of the withholding of amounts from payments to 

non-resident sellers of immovable property has not been updated for the proposed 

section 9J. 

128 Submission: Whilst we are in agreement with the intention of the proposed insertion 

of section 9J to treat the source of any amount received by or accrued to a person in 

respect of trading stock which constitutes immovable property or an “interest in 

immovable property” as South African, we suggest that a definition of “immovable 

property” be included in the Act. This will assist non-residents in applying any double 

tax treaty relief that may be available as it would relate to the disposal of immovable 

property or an “interest in immovable property”.  

129 In addition, it needs to be considered whether any cross-reference is required in 

section 35A to section 9J. It is not currently clear whether the withholding tax 

mechanism of section 35A will apply equally to the disposal by a non-resident seller 

of any trading stock immovable property in South Africa, in which case the definition 

of “immovable property” in section 35A, which is only defined with reference to 

paragraphs 2(1)(b) and (2) of the Eighth Schedule to the Act (which excludes trading 

stock), may need amendment. 
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Unintended double tax on interest 

Section 50D(1)(e) of the Act  

130 The proposed amendment is welcomed to alleviate the unintended double tax on 

interest initially paid to a foreign trust, and subject to interest withholding tax (at 15% 

subject to relief in terms of the applicable double tax agreement, where appropriate), 

and such interest was attributed to a resident donor of the trust, and subject to 

income tax in the resident donor’s hands (of up to 45% at the maximum marginal 

rate).  

131 It is proposed to only implement the amendment with effect from the date of 

promulgation of the 2018 Taxation Laws Amendment Act. 

132 It is submitted that, due to the unintended double tax regime which has effectively 

been in place since 1 March 2015, the resident donor of the foreign trust may have 

been paying an effective tax rate of more than 50% on the effected interest payments. 

133 Submission: The effective date of the proposed amendment should be with effect 

from 1 March 2015, to alleviate the unintended double tax regime.  

 

 


