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COMMENTS TO THE  2018 TLAB AND TALAB DRAFT BILLS 

TAX CATEGORY
PROPOSED AMENDMENT 
PROPOSAL/COMMENT TO AMENDMENT
   TLAB


VAT
Section 20 (tax invoices)

The amendment requires that the supplier or the recipient, as the case may be, must obtain and retain information sufficient to identify the transaction to which the original tax invoice and

 the subsequent corrected tax invoice refers, and
 
that the time of supply shall be determined in accordance with the date reflected on the original tax invoice

It is proposed that the correct tax invoice must contain the reference to the original tax invoice that was cancelled, as well as the original date. 

The tax invoice is primarily used as supporting documentation of a supply, and SARS relies on the tax invoice for review/audit purposes, therefore it follows that the correct tax invoice should reference the original tax invoice which it replaces. 

The amendment is most welcomed as long as there can be proper communication or a roadshow especially to SME’s who may not have Accountants or Tax Practitioners who will advise on the requirement to ensure proper cancellation and the keeping of record. More so, as the exoneration vis-à-vis the commission of an offence is dependent on these records being properly kept. 




Section 29
An amendment is proposed in order to give effect to operational efficiency changes made by SARS which will, as opposed to special returns from vendors, only require relevant material to be retained by the vendor for purposes of when special returns are required to be submitted. 


The amendment is welcomed as it will indeed ease the administrative burden on vendors.




Section 21
The proposed amendment aims to clarify that where an enterprise is sold as a going concern, the purchaser of the enterprise is allowed to issue a credit note in respect of goods that were supplied by the seller of the enterprise but is returned to the purchaser.

 The proposed amendment will ease the compliance for purchasing vendors and consequently VAT will not be a cost to the business. 

It can only be fair for the purchaser to issue a credit note for returned goods. 

The amendment attempts to ensure that VAT is only incurred and paid on only those goods acquired. 




Section 44  
The proposed amendment aims to ensure that the prescription rule prior to the introduction of the Tax Administration Act will apply and that claims will not be considered valid if the enterprise’s banking details for the payment of the refund have not been provided. 

The position that the claim will not be considered merely because of invalid bank details is unfair and unjust but rather the claim should be considered on its merits and if incorrect bank details were provided, only a refund can be withheld pending the validation and provision of correct bank details
Cryptocurrency
It is proposed that cryptocurrency be treated as “financial services” for purposes of Value-Added Tax, and the definition of “financial instrument” in the Income Tax Act to include any cryptocurrency.
  
Also, section 20A of the Income Tax Act to include the acquisition or disposal of any cryptocurrency, effectively ring-fencing losses for income tax purposes
We propose that a definition of ‘’ be included in both the Income Tax Act and Value-Added Tax Act. 




INCOME TAX:
    VCC

It was indicated in the explanatory memorandum to the TLAB that abuse of the venture capital company (VCC) incentive, as contained in section 12J of the Income Tax Act. 

The draft TLAB includes various proposed amendments aimed at limiting the class of shares a VCC may issue to one class, and the qualifying company that is funded by an investment made by the VCC may only issue one class of shares. 


While we agree that abuse of the VCC incentive should be curbed, these proposed amendments could have far-reaching effects. 

Limiting the class of shares available under a qualifying company would now mean that there can be no distinction between the shares held by the owner/manager of the company and the VCC as a passive investor.
  
We propose that different classes of shares should be allowed in regard to the qualifying company to allow for recognition and participation by the owner/manager as an active investor and the VCC as a passive investor.




Doubtful debt provisions

The draft TLAB proposes that the basis for the doubtful debt allowance be stated in the legislation, which is a departure for the current legislation that states the basis for the doubtful debt allowance be based on the debt that the Commissioner considers being doubtful.
 
The draft TLAB proposes that where a taxpayer applies IFRS for financial reporting purposes, the allowance be determined as 25% of the loss allowance for impairment of debts, as per IFRS 9, excluding lease receivables. 

If a taxpayer does not prepare financial statements in accordance with IFRS, the allowance will be 25% of the amount of debts due to the taxpayer that are 90 days or more in arrears.
While we support this amendment, we note that recognition was not made for taxpayers that prepare financial statements in accordance with IFRS for SME where IFRS 9 was not adopted. 

IFRS for SME includes sections in regard to recognition and measurement financial instruments, and also allows for an entity applying IFRS for SME to adopt the recognition and measurement principles of IAS 39 (even though IAS 39 is superseded by IFRS 9, a final version of IAS 39 will be retained in respect of IFRS for SME). 

It is understood that the proposed ‘debt older than 90 days’ would be applied in this regard. 











Debt compromise rules and dividend stripping rules

The 2017 tax law amendments included significant amendments in regard to the rules governing the tax implications for borrows who are relieved of debt obligations, which also introduced a revised set of rules as to what constituted a debt concession and compromise trigger. 

These triggers included certain events that resulted in debt compromises arising from unrealised events. These resulted in significant tax debt for already distressed borrowers. 

However, Treasury engaged with various key organisations to discuss the concerns raised and the practical application of these rules.
 
The draft TLAB includes a revised set of debt compromise or concession triggers, which generally targets realised benefits as a result of having been relieved of an obligation to repay a debt, together with a basis on which to determine the debt benefit for tax.

The engagement with Treasury also included the anti-dividend stripping rules that were introduced during 2017, which raised some concerns in regard to the interaction between these anti-avoidance rules and the corporate roll-over relief provisions. 

The draft TLAB proposes that these anti-dividend stripping rules should not apply to deferral transactions, but only subsequently if the shares acquired in terms of such a transaction are disposed of.

Treasury should be commended for its consultation in this regard. 




Amendment of paragraph 1 of Seventh Schedule of Income Tax Act

Non-executive directors of companies were removed from the definition of employee for purposes of the Fourth Schedule. Consequently, these directors are not subject to PAYE in terms of that schedule.

The proposed amendment aims to deem a non-executive director to be an employee as far as a taxable benefit in terms of the Seventh Schedule is concerned. 

These taxable benefits are included in the definition of remuneration and hence the non-executive director will be required to pay PAYE on such taxable benefit.

It is proposed that the words ‘be included in the proposed amendment, meaning that a non-executive director will be deemed to be an employee under certain circumstances, and be required to pay PAYE on a taxable benefit.

Paragraph 1 of the Seventh Schedule should include the words 

These circumstances should be mentioned in paragraph 1 of the Income Tax.



Paragraph 11(4) of the Seventh Schedule to the Act

The proposed amendment is welcomed to address those employees who don’t qualify for an RDP houses while also cannot qualify for a home loan through a financial institution. 




Paragraph 6A of the Second Schedule to the Act

In order to address these concerns, it is proposed that changes be made in the Act to allow for transfers from a pension or provident fund to a pension preservation or provident preservation fund on or after reaching normal retirement age, as defined in the rules of the fund, but before retirement date.

Uniformity, certainty and equality for taxpayers should be encouraged; hence an attempt to align both funds and correct the tax treatment therefrom should be seen as great move on the part of Treasury.





Government is continuing with its efforts to ensure proper governance of public entities. 

Disallowing a deduction for such expenditures is a good approach towards accountability and money so lost instead of qualifying as a deduction, efforts should be put in place to ensure that the above does not occur. 
Any occurrence thereto, recovery of such fruitless and or wasteful expenditure should be from any person guilty of such.   






The removal of the Commissioner’s discretion creates certainty which may reduce a multiplicity of legal challenges and disputes by affected taxpayers in an attempt to enforce the discretion in their favour. 




Section 31 and 64D of the Act



The proposed amendment is needed more so as developing countries are trying to curb multinationals from manipulations of transfer pricing rules. 

The amendment will ensure the preservation of our tax base and also guarantee equal economies participation between domestic (local) taxpayers and multinationals. 





In view of the above, it is proposed that the ETI regime should be extended for a further period of 5 years, from 28 February 2019 to 28 February 2024, with an interim report on its performance to
Seeing that the unemployment rate is still very high, the interim performance report should specifically indicate the value add of ETI to employment rates in the country.



TALAB 


Section 240 of TAA
An amendment is proposed to ensure that persons or registered tax practitioners that are tax non-compliant as a result of outstanding returns or tax debts are not registered or are deregistered, respectively.

 If a registered tax practitioner has been thus non-compliant repetitively or for a continuous period of at least three months during a period of six months and does not remedy the non-compliance within the period specified in a notice delivered by SARS, the practitioner will be deregistered as a tax practitioner.


Tax Practitioners tax compliance as a requirement for RCB affiliation and membership is done on an annual basis, there seems to be as mismatch to deregister a practitioner who has been non-compliant for three months during any six months period. 

Secondly it is not clear who deregisters practitioners. Will there be a distinction between a company or entity owned by the practitioner and his or her personal return considering that membership or registration is for the individual and not the entity he represents.

















