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17 August 2018 

 

Mr Allen Wicomb 
Parliamentary Standing Committee on Finance 
3rd Floor  
90 Plein Street   
Cape Town  
8001 
 
By e-mail: Allen Wicomb, SCOF (awicomb@parliament.gov.za) 
 

Dear Sir 

SAICA COMMENTS TO THE DRAFT TAXATION LAWS AMENDMENT BILL AND TAX 

ADMINISTRATION LAWS AMENDMENT BILL 2018 

INTRODUCTION 

1. The National Tax Committee on behalf of the South African Institute of Chartered 

Accountants (“SAICA”) welcomes the opportunity to make a submission to the 

Standing Committee on Finance (“SCoF”) on the Draft Taxation Laws Amendment 

Bill 2018 (DTLAB18) and Tax Administration Laws amendment Bill 2018 

(DTALAB18). 

2. We attach in Annexure A (DTLAB18), Annexure B (DTALAB) and Annexure C 

(VAT DTLAB & DTALAB) our submission to National Treasury (“NT”) as 

substantively the same concerns remain. For ease of reference we set out below 

and executive summary of our main points. 

Yours sincerely 

 

David Warneke      Pieter Faber  

National Tax Committee    Senior Executive: Tax   

The South African Institute of Charted Accountants  

mailto:awicomb@parliament.gov.za
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EXECUTIVE SUMMARY   

3. Our main submission in the annexures provided address a considerable number of 

matters that arise from the tax bill proposals. However, in summary we will address 

in our oral presentations to SCoF the following main points as set out in more detail 

in our submissions: 

INDIVIDUALS AND TRUSTS 

3.1 Section 7C 

The amendments to section 7C of the Act in the prior year draft amendments were 

heavily debated and it is accepted that further amendments were made to the 

provision before it was tabled in Parliament and finally promulgated. The current 

wording, however, has numerous problems. In essence, the ambit of the provision is 

far too wide and the amendments worsens rather than relieves this position.  

For example, the current wording of the section implies that a natural person who has 

advanced a loan to a company in which he holds at least 20 per cent of the equity 

shares or voting rights and who also happens to be one of the beneficiaries of a trust 

that is otherwise unrelated to the company, will potentially be impacted by section 7C 

in respect of his loan to the company. It can also be interpreted to mean that any 

company that has a 20% or more shareholding held by a trust that loans money to 

another company with a 20% shareholding held by the trust will be subject to section 

7C. 

3.2 Section 10(1)(o)(ii) workshops 

The prior year amendments to section 10(1)(o)(ii) of the ITA were effected on the 

basis that NT acknowledged that there were still concerns and practical challenges to 

address. 

To this extent the effective date was deferred to 1 March 2020 and NT undertook to 

hold a workshop and consult on the remaining concerns. 

We note that, to date, this consultation has not occurred and that there is only one 

legislative cycle remaining before the amendment becomes effective. 

CORPORATE TAX 

3.3 Section 25BA Collective Investment Scheme 

We have serious concerns with the proposal to effectively treat investments held for 

less than 12 months by a CIS as being held on income account, as it undermines the 

whole tax structure of the CIS regime and its use as a savings instrument for persons 

to save collectively in various asset classes. 
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The 12-month period is extremely harsh and not aligned with for example s9C where 

the rule concerns the opposite of the current proposal i.e. deeming proceeds to be 

capital and silent if disposed of within 3 years, rather than deeming them to be 

revenue if disposed of within 1 year. We can make the point that it is likely to 

discourage savings. Furthermore, it is likely to be counter-productive from a revenue-

raising perspective as CISS’s are then likely to dispose of shares that have 

decreased in value within 1 year, triggering losses (which will remain in the CISS) and 

retain the good ones. 

3.4 Section 12J Venture Capital Companies 

SAICA acknowledges the validity of the abuse and concerns raised by NT in relation 

to this incentive and therefore supports NT’s policy rationale in addressing such 

abuse. However, the manner in which this abuse is addressed should be undertaken 

in a very specific way and, most importantly, should not undermine the whole 

incentive through overly broad and effectively “retrospective” amendments.   

The opportunity to rectify also seems misplaced. Though we acknowledge that 

corrective steps, in the context of subsection (3A), will depend on the specific facts 

and circumstances of each case, it is the investors, who may not have necessarily 

been involved in the structuring of the venture capital company investment, who will 

be penalized with the 125% recoupment (which will be the equivalent of the amount 

of the expenditure incurred to acquire the venture capital company shares).  

It would be useful for the venture capital industry, which relies on ease of 

administration and simple legislation in order for the incentive to be attractive, to 

understand what will happen to existing venture capital structures where more than 

one class of equity share has already been issued by a qualifying company or 

substantially all of a qualifying company’s trade arises from transactions with a person 

holding a direct or indirect interest in that company or is a connected person in 

relation to such person.  

SARS would have approved these structures in the past, providing certainty to 

investors and a reasonable expectation that the structure was permissible.  

3.5 Section 22B and para 43A Anti dividend stripping 

As a general proposition, we express concerns over the coherency of the drafting of 

these amendments and this should be reconsidered to ensure that the policy intention 

is clearly reflected. Various concerns are expressed about these amendments and we 

set out below some of them. 

The provisions are intended to counter tax avoidance transactions. Unfortunately, 

legitimate share sale transactions occurring where dividends were received/accrued 

(in terms of established dividend payment policy practices) within 18 months of such 

sale are still subject to the anti-avoidance provisions. However, a carve-out should be 
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introduced in respect of dividends received/accrued in terms of established dividend 

payment policy practices during the 18-month period prior to the share sale. These 

dividends should consequently be excluded from the proceeds on disposal of the 

shares. 

The proposed provisions also provide that where a company disposes of shares in 

terms of a transaction which is not a deferral transaction, within a period of 18 months 

after having acquired those shares in terms of a deferral transaction, cognisance will 

also have to be taken of dividends received 18 months prior to the original deferral 

transaction. This will effectively mean that the anti-dividend stripping rules will apply 

to dividends received for up to a period of 36 months leading up to the date of sale 

outside of being a deferral transaction. 

Lastly, subparagraph (3) provides for the determination of extraordinary dividends 

that must be treated as extraordinary dividends for purposes of subparagraph (2). It is 

difficult to follow how to determine the extraordinary dividends in subparagraph (3). 

Once so determined, it is unclear how (3) and (2) are meant to interact. 

VAT 

3.6 Diesel rebate set off against VAT 

Currently the VAT 201 form compels the taxpayer to set off the diesel rebate against the 

VAT liability payable. The SARS assessment and credit push payment facility also 

generates a payment for only the net amount. 

Set-offs are dealt with in section 191 TAA Act and the TAA Act only deals with ‘tax’ 

under a tax act as defined in section 1, i.e. excluding taxes payable under the Customs 

and excise legislation. 

This legal anomaly and arguable unlawful situation has created much practical 

difficulties. 

For example, where a vendor submits a VAT return for a VAT liability of R10 but claims 

a diesel rebate of R2, only a liability of R8 is payable. However once SARS initiates a 

verification or audit on the diesel rebate and does not do the set off, a VAT 

underpayment dispute ensues and well as a customs dispute. 

NT needs to take a policy decision if it want to enable the set off of diesel rebates 

against VAT as tax debt in terms of the TAA or not. In case of the latter, SARS has to 

amend its VAT 201 return. 
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OTHER MATTERS  

3.7 Tax Practitioner regulation 

SAICA welcomes in principle that tax practitioners should have their own house in 

order to before they provide tax services to the public. However express concern that 

the mere proposal to identify noncompliance with a specified time period does not 

appropriately address the matter. 

We believe that there is a significant risk that tax practitioners may be disadvantaged 

as a result of the systemic SARS issues rendering such tax practitioner as being ‘non-

compliant’ with no clear indication as to how the non-compliance arose or how the 

matter will be resolved, unless a fair procedure exists in relation to these contested 

positions.  

It also remains unclear that should SARS validly deregister a tax practitioner, how the 

clients of such tax practitioner are to be notified and treated fairly to ensure they don’t 

suffer prejudice, which is arguably similar in nature when legal counsel is changed in 

court proceedings. 

 

 

 

 


