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The Scalabrini Centre of Cape Town (SCCT) is a registered not-for-profit organisation 
that perceives migration as an opportunity and is committed to alleviating poverty and 
promoting development in the Western Cape while fostering integration between 
migrants, refugees, and South Africans. The Scalabrini Fathers have been providing 
welfare services in Cape Town to displaced communities since 1994. In providing 
assistance, the SCCT advocates respect for human rights and utilises a holistic approach 
that considers all basic needs including advocacy, development, and welfare services.  
 
We welcome this opportunity to make submissions on the Draft Immigration 
Amendment Committee Bill (‘the Bill’) and our comments are based on our extensive 
experience in the area of refugee and migrant rights. A number of our clients have been 
unlawfully detained at the Lindela Repatriation Facility (‘Lindela’), some for as long as 
13 months, and have suffered great trauma as a result in terms of mental and physical 
health, and therefore urge the Portfolio Committee to ensure that the current Bill 
contributes to a rights-based and protective framework for the immigration detention 
regime.   
 
COMMENTS ON THE BILL 
 

1. The Bill is the outcome of the case of Lawyers for Human Rights v Minister of 
Home Affairs and Others1 where the Constitutional Court found section 34(1)(b) 
and (d) of the Immigration Act (No 13, 2002) unconstitutional as these 
subsections are inconsistent with sections 12(1) and 35(2)(d) of the 
Constitution. 
 

2. In its judgment, the court criticised the ‘widespread disregard for statutory 
requirements which leads to a violation of rights of vulnerable people’ in the 
immigration detention regime, highlighting the fact that the Immigration Act was 
in fact ‘designed to promote dignity and relevant human rights’. 2  
 

                                                           
1
 [2017] ZACC 22. Decided on 29 June 2017. 

2
 Ibid, at para 11. 
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3. We urge the Parliamentary Portfolio Committee on Home Affairs to ensure that 
any legislation enacted in response to the Constitutional Court’s judgment is 
anchored by this imperative. We believe the current Bill makes important 
contributions to the goal of promoting dignity and human rights under the 
Immigration Act, but that it can be strengthened in several key areas. 
 

4. The history of operations at the Lindela Repatriation Facility ('Lindela'), and the 
immigration enforcement measures and detention of foreign nationals for the 
purposes of deportation, is not a pleasant one. A number of research reports, 
investigations and articles in local and international media, stretching from 1998 
to the present, detail unlawful operations, unlawful actions by officials, violations 
of the principle of non-refoulement, poor conditions, endemic corruption, limited 
access to medical care, and a high expenditure of limited public resources.3   
 

5. The persistence of these problems suggests that these issues are systemic. We 
therefore urge the Portfolio Committee to ensure that the legislation enacted 
addresses this as much as possible and protects the dignity of those detained. We 
note that one factor in the recurring nature of these challenges, by no means 
unique to South Africa, is the nature of immigration detention itself, which by 
definition deals exclusively with transient 'non-citizens' whose detention is 
undertaken to secure their removal through deportation without the usual 
safeguards and oversight associated with penal confinement.4 Accordingly, 
detainees are in a weak position to claim rights, making measures to address 
these challenges more difficult. This makes it all the more important that the 
legal framework regulating this process be robust. 
 

6. Our specific comments below are made with the above in mind. We submit that 
clause 2(c) does not adequately provide guidance to an immigration officer in 
matters of arrest and detention, and that clause 2(d), where the current 
formulation may lead to cases of extended arbitrary detention without judicial 
safeguards and oversight.  
 

CLAUSE 2(c) 
 

7. Clause 2(c) of the Bill reads as follows: 
  

“(1A) An immigration officer may arrest and detain an illegal foreigner for 
purposes of deportation if—  
 

(a) the immigration officer has determined that the foreigner is an 
illegal foreigner in terms of the Act; and  

(b) following the outcome of the prescribed interview, the 
immigration officer is of the view that the arrest and detention is 
justified in the circumstances.”.  

                                                           
3
 See Annexure 1 for a chronological, non-exhaustive list of reports and newspaper articles detailing challenges 

within the detention and deportation regime from 1998 to the present.   
4
 Mary Bosworth, ‘Subjectivity and identity in detention: Punishment and society in a global age’ (2012) 

Theoretical Criminology 16(2) 123–140. 
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8. There are several key precedents from the courts regarding arrest, detention and 

liberty. In Jeebhai v Minister of Home Affairs ,5 the Supreme Court of Appeal (SCA) 
held that ‘every deprivation of liberty is presumptively unlawful,’ which 
obligates government officials to sufficiently justify their actions, as the 
consequences of a decision to deport someone: 
  

concerns that person’s livelihood, security, freedom and, sometimes, his 
or her very survival. This is why immigration laws, are often harsh and 
severe in their operation, contain safeguards to ensure that people who 
are alleged to fall within their reach are dealt with properly and in a 
manner that protects their human rights.6 

 
9. In Ulde v Minister of Home Affairs and others, the SCA found that immigration 

officers must exercise their duty in favorem libertas, or in favour of liberty. In 
that matter, the SCA held that in cases involving the deprivation of a person's 
liberty, even those who are ‘illegal foreigners’, that:  
 

the immigration officer must still construe the exercise of his discretion in 
favorem libertatis when deciding whether or not to arrest or detain a 
person under s 34(1) – and be guided by certain minimum standards [of 
administrative justice] in making the decision.7 
 

10. The current formulation of clause 2(c) contained in the Bill is overly broad in 
that it can easily be interpreted to mean that an illegal foreigner must be 
detained. While 1A(b) states that the immigration officer may arrest the illegal 
foreign if he or she are 'of the view that the arrest and detention is justified in the 
circumstances', it could be interpreted by an officer that an arrest and detention 
is justified as the person is deemed to be an 'illegal foreigner'. Put simply, the 
lack of legal status could justify any detention because that is the 'circumstance' 
to be considered.  
 

11. No further direction or criteria is provided which means the current wording is 
woefully inadequate and continues to run the risk of falling foul of the same 
criticism levelled by the Constitutional Court against section 34(1) of the Act.8  
The formulation goes against the in favorem libertatis requirement. 
 

12. The SCCT recommends that Clause 2(c) be amended to provide more guidance to 
the Immigration Officer in line with the findings of the court and to ensure that 
that officers must exercise their discretion in favour of liberty. 
 
 
 

 

                                                           
5
 (139/2008) [2009] ZASCA 35 (31 March 2009). 

6
 Ibid, at para 21. 

7
 Ulde v Minister of Home Affairs and others [2009] ZASCA 34 (31 March 2009) at para 7. 

8
 The court noted that the powers given to an Immigration Officer under the Immigration Act are drastic, and 

that section 34(1) does not provide any guidance for the Immigration Officer in exercising this power. 
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RECOMMENDATION NO 1: The SCCT recommends that Clause 2(c) be amended to 
ensure Immigration Officers exercise their discretion and use detention for 
deportation as a measure of last resort. The SCCT recommends Clause 2(c) be 
amended to read as follows (additions underlined): 
 
“(1A) An immigration officer may, where necessary, arrest and detain an illegal 
foreigner for purposes of deportation if—  
 

(a) the immigration officer has determined that the foreigner is an illegal 
foreigner in terms of the Act; and 

 
(b) following the outcome of the prescribed interview, and after 
considering the relevant facts, less coercive measures, and exercising their 
discretion, the immigration officer is of the view that the arrest and 
detention is justified in the circumstances.” 

 
 
CLAUSE 2(d) 
 

13. Clause 2(d) seeks to insert into section 34(1)(d) that a person being detained as 
an 'illegal foreigner':  
 

may not be held in detention for longer than 30 calendar days without [a 
warrant of a Court] appearing in court in person, which court on good and 
reasonable grounds may extend such detention for an adequate period 
not exceeding 90 calendar days: Provided further that the court may 
grant no more than two further extensions of detention, for a period not 
exceeding 30 calendar days at a time, where the deportation of such 
foreigner cannot be effected as a result of lack of cooperation, as 
prescribed, from such foreigner or the relevant authority of his or her 
country of origin or nationality. 

 
14. In Silva v Minister of Safety and Security, the Court underscored the importance of 

liberty, stating that: ‘a detained person has an absolute right not to be deprived 
of his freedom for one second longer than necessary by an official who cannot 
justify his detention’.9 We are concerned that the current wording of this 
provision may result in extended cases of arbitrary detention that runs afoul of 
the finding of the court in Silva.  
 

15. The deprivation of liberty is considered arbitrary in situations where it is clearly 
impossible to invoke any legal basis justifying the deprivation of liberty.10 
Arbitrariness in terms of detention for immigration purposes must be 
interpreted broadly to include elements such as inappropriateness, injustice and 
proportionality (meaning that detention can be considered arbitrary if it is not 
necessary in all the circumstances of the case). The detention of non-citizens for 
immigration purposes becomes arbitrary if the purpose of the detention is no 

                                                           
9
 Silva v Minister of Safety and Security 1997 (4) SA 657 (W). 

10
 UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 26, The Working Group 

on Arbitrary Detention, May 2000, No. 26, available at: http://www.refworld.org/docid/479477440.html.  

http://www.refworld.org/docid/479477440.html
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longer present, meaning that once the prospect of expulsion is no longer realistic 
or likely, the continued detention becomes arbitrary. As an example of the 
possible outcomes of the current formulation, stateless persons would be 
subjected to an even more prolonged detention with no prospects for 
expulsion.11 
 

16. Whereas the current Bill ensures that an individual detained as an illegal 
foreigner is afforded the right to appear before a magistrate, Clause 2(d) does 
not explicitly grant the same safeguard in regards to the extension of a warrant 
for 30 calendar days. 
 

17. The first detention and appearance is to confirm the individual's status as an 
illegal foreigner whereas the extension of a period of detention by another 60 
days relates to a lack of cooperation on behalf of the detainee or embassy. This 
formulation falls afoul of the same deficiency identified by the court in section 
34(1) – that the immigration officer is given a wide discretion to determine the 
detention, and the detainee is unable to appear to rebut or address any issues 
relating to their detention. The current formulation has this same flaw only the 
criteria are now if either the detainee or consulate officials are being 
uncooperative. There are no guidelines as to what uncooperative may mean or 
any oversight measures to ensure that the Immigration Officer is actively 
working on the case and that there are in fact realistic chances for expulsion.  
 

18. Lastly, we note that the Memo of Objects states that the Bill does not have cost 
implications, yet the detention of foreign nationals for an additional period 
would involve extra costs that have not been considered.  
 

RECOMMENDATION NO 2: The SCCT recommends that Clause 2(d) be amended to 
ensure that if the state seeks to extend a detainee's detention beyond 120 days as a 
result of a lack of cooperation on the behalf of the detainee or relevant authority, 
that the detainee be brought before a court in person to determine whether to 
confirm the detention. 

 
 

 
 

 
 

                                                           
11

 Stateless persons have been subjected to arbitrary detention at Lindela in the past. See for example Nibigira v 

Minister of Home Affairs and Others (41265/2011) [2011] ZAGPJHC 178 (28 November 2011) and Ufrieda Ho, 

‘Stateless and stuck in limbo’, The Saturday Star (1 March  2014) available at: 

https://www.iol.co.za/news/south-africa/stateless-and-stuck-in-limbo-1654749. 

https://www.iol.co.za/news/south-africa/stateless-and-stuck-in-limbo-1654749

