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Stakeholders engagement: 
Restitution of Land Rights Amendment Bill 
19 of 2017 ‐ Portfolio Committee Rural Development 

and Land Reform – 14 August 2018

The Land Access Movement of South Africa (LAMOSA) is an independent federation of rural
Community Based Organisations (CBOs) advocating for land and agrarian rights, and substantive
democracy through facilitating Sustainable Development. It first saw the light of day as the
Transvaal Land Restoration Committee (TRAC) in 1991, with its founding members drawn from
dispossessed communities in the former Transvaal region.

LAMOSA works in partnership with government and Civil Society Organisations (CSOs) in four
provinces – Limpopo, Mpumalanga, Northwest and Gauteng and the Eastern part of Northern
Cape because of Cross‐borders. In additions it cooperates with other national and international
Non Governmental Organisations (NGOs).
The organisation has expanded its membership from those who were dispossessed to include
other landless communities, including farmdwellers. LAMOSA advocates for a legislative and
policy framework that seeks to undo the unequal society created by racist measures emanating
from our colonial and Apartheid past.

LAMOSA has therefore worked with rural women in tribal areas, and have been part of South
Africa’s land reform programme since its inception, and our intention is to make analysis of the
paper before us versus the real challenges on the ground, compare and come up with
recommendation towards a progressive white paper on Rural Development.

LAMOSA was in the forefront of promoting the extension of the April 1998 deadline to
December 1998 and demanded even longer deadlines. This is set out in the founding affidavit
of LAMOSA in the Constitutional Court. LAMOSA, when it went to the Constitutional Court,
did not oppose re opening of land claims for those claimants that failed to lodge claims
timeously. LAMOSA opposed re opening without clear and unambiguous ringfencing of
existing claims.
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Outline of presentation

• The context and the challenge of outstanding unfinalised old land claims
• Findings of this portfolio committee
• Findings of the HLP

• The text of the bill
• The Constitutional Court judgment – July 2016
• The Land Claims Court judgment – Nov 2016
• Birth of the draft bill – March 2017
• Draft bill – published explanatory summary for public comment ‐ April 2017
• Draft bill – briefing to portfolio committee – May 2017 and Oct 2017
• introduced to NA – 16 Aug 2017
• The HLP report
• Section 16A
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The Constitutional Court did not express itself for or against re‐opening. Its ruling is based on its
finding on constitutional and procedural compliance and the reasonableness of public
participation. The interests of old claimants and new claimants were referred to by the Court in
the following manner:

[63] The right to restitution of land is sourced from the Constitution itself.56 The Amendment
Act gives effect to this right. As I state in the introduction, the subject to which the right relates
touches nerves that continue to be raw after many decades of dispossession. The importance of
the right to restitution, therefore, cannot be overstated. Restitution of land rights equals
restoration of dignity. The sudden availability of land – a commodity which was pie in the sky for
many – also facilitates the enjoyment of other constitutional rights. Families which – because of
lack of land – lived in overcrowded shelters will be afforded an opportunity to enjoy privacy.57
This is also closely linked to the enjoyment of the right of access to housing.58 Lack of land
results in unacceptably high levels of population density. This in turn does not conduce to a
healthy environment. Restored land affords the recipients a wholesome environment.59
Compensation under the amended Restitution Act is also of great significance.

[64] Axiomatically, the re‐opening of the land claims process is of paramount importance and
public interest. It was crucial that there be reasonable public participation in the legislative
process that resulted in the enactment of the Amendment Act.

LAMOSA associates itself with the sentiments and views expressed by the Constitutional Court
in the above paragraphs. LAMOSA was in the forefront of promoting the extension of the
April 1998 deadline to December 1998 and demanded even longer deadlines. This is set out in
the founding affidavit of LAMOSA in the Constitutional Court. LAMOSA, when it went to the
Constitutional Court, did not oppose re opening of land claims for those claimants that failed
to lodge claims timeously.
LAMOSA opposed re opening without clear and unambiguous ringfencing of existing claims.
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Outline of presentation [2]

• The context and the challenge of dealing with new claims lodged 
July 2015 ‐ July 2016 and “settled claims” unravelling

• Reports to this portfolio committee
• Settled claims unravelling
• Dealing with claims for financial compensation

• LAMOSA proposals for land reform related to restitution
• Fast track and monitor labour tenants’ claims
• Fast track and monitor old claims lodged before Dec 1998
• Consider dedicated legislation for betterment communities
• Pass restitution judicial amendment bill
• promote land reform framework law
• Strengthen PILRA
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Proposals of the HLP report in the format of bills

RESTITUTION OF LAND RIGHTS JUDICIAL AMENDMENT BILL
https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_reports_for_triple_challenges_of_p
overty_unemployment_and_inequality/Restitution‐Judicial_Amendment_Bill.pdf

The proposal provides for the appointment of permanent judges to the Land Claims Court

RESTITUTION OF LAND RIGHTS (GENERAL) AMENDMENT BILL
https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_reports_for_triple_challenges_of_p
overty_unemployment_and_inequality/Restitution_of_Land_Rights_General_Amendment_Bill.pdf

The proposal provides for:
1 the re opening of land claims once certain very specific and objectively verifiable targets

have been met including finalisation of settlements to the point that old claimants can be
certain that their claims will be satisfied

2 Strengthening of the Land Claims Commission by requiring:
1 Regular reports to Parliament and the Land Claims Court so that their efforts can be

aligned and budgetary planning can be realised
2 The independence of the Commission
3 The participation and coordination of all organs of state in the restitution endeavour

3 Certainty on the definition of community to avoid endless verification of descendant
exercises by the commission to the frustration of community claimants [eg Popela example
where seven verification exercises were conducted despite a constitutional court judgment
in 2007 that the community is entitled to restoration]

THE NATIONAL LAND REFORM FRAMEWORK BILL OF 2017
https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_reports_for_triple_challenges_of_p
overty_unemployment_and_inequality/Illustrative_National_Land_Reform_Framework_Bill_of_2017_with_Land_Rights_Protector.pdf

In relation to restitution, the proposal provides for an enabling environment for restitution
through targets for land redistribution, a land rights protector to deal with disputes,
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The context and the challenge of outstanding 
unfinalised old land claims

1. May 2018 budget vote 39 report

1. About 2 152 of 6 558 outstanding claims would be finalised in 24 
months (i.e. June 2019). 

2. Given the commitments of about R5.7 billion reported in 2017, the 
burden on the fiscus and a need for better planning and capacity to 
settle and finalise claims without delay is of utmost importance. 
Better planning could be achieved if there was assessment of the 
outstanding land claims, the commitments on existing claims, 
including the cost of settlement and finalisation of such claims.

3. Engage National Treasury about the funds required to accelerate the 
finalisation of the land claims as outlined in Operation Phakisa 
initiative; and submit an implementation plan for settlement of all 
outstanding and finalisation of land claims over the MTEF period.
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The purpose of the vote 39 report:
The principal concern of this report is whether the key priorities of the Department were clearly
enunciated, supporting programmes were put in place and sufficient resources were allocated to
give effect to the Constitutional imperatives to redress skewed land ownership patterns in
Section 25 of the Constitution which addresses three rights, that is right to equitable land access,
tenure that is legally secure or comparable redress and right to restitution.

Since 2012/13, the Commission has been meeting all APP targets and spending 100 per cent of
the allocated budget. By 30 June 2017, 6 558 claims were still outstanding, of which 1 820 were
on Phase 2 (screening phase), 115 on Phase 3 (determination and qualification) and 4 623 on
Phase 4 (negotiation).

The budget vote report made the following recommendations amongst others [also required in
the 2017 budget vote]:
• Review and assess the statistics of all the land claims lodged prior to 31st December 1998 in
order to produce the final number of outstanding land claim that require research, researched
awaiting settlement, settled but not finalised, and finalised. The Commission should also analyse
claims according to ownership and land use, for example state land, private ownership, and
communal land;
• Engage National Treasury about the funds required to accelerate the finalisation of the land
claims as outlined in Operation Phakisa initiative; and submit an implementation plan for
settlement of all outstanding and finalisation of land claims over the MTEF period.
• Conduct an analysis of the Commitment register to ascertain number of communities or
individuals that the Commission owes, age analysis of each commitment, and develop a time
bound plan with which these commitments can be cleared.

Three months later these reports remain outstanding. This make the task of this committee  
this committee all the more difficult and undermines meaningful public engagement on this 
bill… especially in the absence of a dedicated and updated SEIAS report 
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The challenge of unfinalised claims [2]

1) Oct 2017 budget review report

1) The total amount spent of on settlement and finalisation of claims in 
2016/17 was R2.656 billion, of which 33.5% was spent on backlog claims 
(claims approved prior 2016) and 67.5% was approved for settlement of 
claims in 2016/17.

2) Work with the Minister of Rural Development and Land Reform and the 
Chief Land Claims Commissioner to develop a funding model for the 
existing commitments of R8.46 billion within the MTEF period. The model 
must be based on a strategy that prioritises land claims that were settled 
prior to 2009 prior to the Recapitalisation Programme, especially 
development grants and other settlement support funding.

5

Backlog claims / settled but not finalised / THE NUMBER ON THE COMMITMENT REGISTER

30 000 OR 20 000 or 17 000 OR 15 000 OR 10 000 ?

Mr Nchabeleng said what made the Commission sure it could complete the process within 24 
months and at what cost. Was there a budget for that?
Mr Mdontswa replied that in the response to the BRRR process, the Minister of Finance had said 
Treasury was reviewing the funding model. The Commission would prepare for settlement of the 
claims so that the only outstanding aspect would be the money to pay financial compensation 
and to buy land. The model of Road Accident Fund was to approve claims and there was a 
waiting period before money was collected. The Commission was looking at various models 
without committing the state.

Growing number of unravelling settlements

Outstanding claims:
CLCC report to PC on 7 Sept 2016:  outstanding claims as at 31 March 2016
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OUTSTANDING CLAIMS AS AT 31 MARCH 2016 –
CLCC REPORT TO PC ON 7 SEPTEMBER 2016

Province  

PHASE TWO PHASE THREE PHASE FOUR

Outstanding as at 31 March 
2016Screening and 

Categorisation (Research)

Determination of 
Qualification in terms of 

Section 2 of the Restitution 
Act

Negotiations

Eastern Cape 266 0 551 817

Free State 2 4 6

Gauteng 131 8 104 243

KwaZulu Natal 514 141 1365 2020

Limpopo 64 524 588

Mpumalanga 1409 65 1022 2496

Northern Cape 0 94 94

North West 0 87 87

Western Cape 443 0 625 1068

Total 2763 280 4376 7419

“About 2 152 of 6 558 outstanding claims would be finalised in 24 months (i.e. June 
2019)”   
Budget vote Report of this committee May 2018  
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The challenge:  socio economic impact 
assessment
1) PC meeting of 

1) The Acting Chairperson asked the Minister to comment on the socio‐
economic Impact assessment:  Minister Nkwinti said that they would have 
to check and get back to the Committee on this.

2) Memorandum to bill 19 of 2017:
1) 4. FINANCIAL IMPLICATIONS FOR THE STATE

It is not possible to determine what the financial implications would be as a 
result of extending the period for lodging of a claim of restitution to five years 
after the commencement of the Restitution of Land Rights Amendment Act, 
2017, as this will be directly influenced by the number of claims lodged as well 
as the extent of such claims.
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https://pmg.org.za/committee‐meeting/25155/

A SEIAS, previously called a RIA or Regulatory Impact Assessment, is a pre requisite for any new
statute or amendment introduced by a minister into Parliament. It is not a requirement for
private members’ bills. However a statement of impact sought on behaviour and the projected
effects on the fiscus and on society and on directly affected citizens makes for:
a) good practice and meaningful public participation;
b) Conforms with the requirement in rule 279(1)(c)(iii) of the NA which requires a discussion on
financial implications on the state.

(c) a supporting memorandum which must —
(i) state whether the Bill is introduced as a proposed Section 75 Bill, a Section
76(1) Bill, or a money Bill,
(ii) explain the objects of the Bill,
(iii) give an account of the financial implications of the Bill
for the state,
(iv) contain a list of all persons and institutions that have
been consulted in preparing the Bill; provided that in
respect of Bills introduced by a member in his or her
individual capacity, such a list may be included where
consultations were conducted,

274. Preparation of draft Bill
(1) If the Assembly gives permission that the proposed legislation be
proceeded with, the committee must —
(a) prepare a draft Bill, and a memorandum setting out the objects
of the Bill in a form and style that complies with any prescribed
requirements, including those set out in Rule 279;
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Alternative 

remedies

Restoration of 

alternative land

Restoration of 

original land

Total

4.0 11.0 21.0 345.0

707.0 885.0 4411.0 107485.0

121.0 78.0 964.0 4869.0

344.0 501.0 1615.0 52019.0

1176.0 1475.0 7011.0 164718.0Total 155056.0

Originally Dispossessed Person 49559.0

Community Representative 3706.0

Direct Descendant 101482.0

Estate 309.0

Claim Type Financial 

compensation

The challenge:  new claims and financial 
compensation
CLCC REPORT TO PC: 7 SEPT 2016

Claims for restoration of original land by communities :  only 1000 claims ie about 7%

Total claims unaudited:  165 000
Total claims for financial compensation:  155 000
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Settled claims unravelling

• In February 2002 then President Mbeki stated that all claims would 
be settled by 2005. However, by February 2005 only 70% of all land 
claims were reported to have been settled. The deadline for claim 
settlement was then pushed forward by three years to March 2008. 
The time pressures associated with these deadlines, together with a 
constantly evolving process and weak institutional and staff capacity, 
resulted in crucial research and verification functions being 
undertaken in a hurried, often cursory and incomplete manner; 

the artificial and unauthorised consolidation of claims to expedite the 
settlement process; and, ultimately, to the finalisation of incomplete 
and legally flawed ‘settlements’. ‐ Expenditure and Performance Review of the 
Restitution Programme National Treasury August 2014
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Expenditure and Performance Review of the Restitution Programme
Report by Genesis Analytics for National Treasury
FINAL v5
19 August 2014

Oct 2017 budget review report

The total amount spent of on settlement and finalisation of claims in 2016/17 was R2.656 billion,
of which 33.5% was spent on backlog claims (claims approved prior 2016) and 67.5% was
approved for settlement of claims in 2016/17.
Work with the Minister of Rural Development and Land Reform and the Chief Land Claims
Commissioner to develop a funding model for the existing commitments of R8.46 billion within
the MTEF period. The model must be based on a strategy that prioritises land claims that were
settled prior to 2009 prior to the Recapitalisation Programme, especially development grants
and other settlement support funding.

Facing a situation of problematic settlement agreements, the task facing the legislature is to
assist and support the commission, as principal organ responsible for restitution, to strengthen
itself to deal with the backlog. Any new law should have that in mind. LAMOSA submits that Bill
19 of 2017 does not begin to address the root causes of the commission’s failure of performance
and not alerting parliament and the public of South Africa of the challenges including the
backlog challenges facing the restitution programme.

Lamosa proposes that the Commission be required by statute to report in a structured manner
about the challenges facing the restitution programme and the dedicated action plans to wipe
out the backlog and in particular the backlog on the commitment register, so that it can also
attend to the quality of settlements and the unravelling settlements.

9
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Dealing with unravelled AND UNRAVELLING 
claims
• HLP report proposal:

• Definition of community
• “(4) Where the regional land claims commissioner having jurisdiction, the Minister, a 
party to an agreement, or a group of members of a claimant community has reason 
to believe that an order of the Court or an agreement contemplated in section 14(3) 

or section 42D, or parts of it, or the continued implementation of such an order or 
agreement or parts of it, will—

(a) defeat the achievement of the objects of this Act;
(b) undermine the rights of members, or groups of members, to equity of access to an award of 
restoration of land or compensation; or
(c) fail to provide for sustainable occupation or use of land,

he or she may on reasonable notice to interested parties, apply to the Court for such relief as 
may be just and equitable which may include an interdict or the amendment of the agreement 
or order or the prohibition of its continued implementation or otherwise.

• (6) The Commission shall annually report to the Court and to Parliament and invite 
their recommendations on the following matters:
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Proposal of HLP report
RESTITUTION OF LAND RIGHTS (GENERAL) AMENDMENT BILL

2. Section 1 of the principal Act is hereby amended by the substitution for the definition of “community” of the
following definition:
“ ‘community’ means any group of persons—
(a) whose rights in land [are] were, at the time of dispossession, derived from shared rules determining access to land
held in common by such group[,] or who used land with a substantial degree of autonomy and cohesion, and includes
part of any such group; and
(b) which at the time of the lodging of the claim—

4. Section 2 of the principal Act is hereby amended by the substitution in subsection (1) for paragraph (e) of the
following paragraph:
“(e) the claim for such restitution is lodged not later than [31 December 1998] 30 June 2029;”.

7. Section 14 of the principal Act is hereby amended by—
(a) the substitution for subsection (3) of the following subsection:
“(3) If [in the course of an investigation by the Commission] the interested parties enter into a written agreement as
[to how the claim should be finalised and] contemplated in section 42D, the regional land claims commissioner having
jurisdiction [certifies in writing that he or she is satisfied with the agreement and that] must refer the agreement
[ought not to be referred] to the Court, [the agreement shall be effective only from the date of such certification or
such later date as may be provided for in the agreement] unless the matter is already before Court.”; and
(b) the insertion after subsection (3A) of the following subsections:
12
“(3B) The Commission must place all settlement agreements concluded in terms of subsection (3) before the Court
for confirmation.
(3C) The Court may confirm a settlement agreement concluded in terms of subsection (3) on being satisfied that:

(a) it complies with the requirements of the Act;
(b) it is consistent with the objects of the Act and the factors set out in section 33;
(c) it can be implemented within a reasonable time;
(d) any provisions with regard to compensation for the current owners or holders of other rights in the land
are consistent with section 25(3) of the Constitution;
(e) no provisions unduly benefit any party or any other person; and
(f) if the claimant is a community, any provisions with regard to the manner in which the rights are to be held
in terms of section 35(3) or section 42D(2) ensure that the holder of the rights is accountable to community
members and that community members are in a position to enforce their rights under the agreement,
including the possible amendment of constituting documents of the holder to ensure achievement of the
objects of the holder entity, the community claimant and this Act.”.
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The Constitutional Court order – July 2016
2. The Restitution of Land Rights Amendment Act 15 of 2014 is declared
invalid.

3. The declaration of invalidity in paragraph 2 takes effect from the date of
this judgment.

4. Pending the re‐enactment by Parliament of an Act re‐opening the period
of lodgement … the Commission, is interdicted from processing in any
manner whatsoever land claims lodged from 1 July 2014.

7. In the event that Parliament does not re‐enact the Act envisaged in
paragraph 4 within 24 months from the date of this order, the CLCC must,
and any other party to this application or person with a direct and
substantial interest in this order may, apply to this Court within two months
after that period has elapsed for an appropriate order on the processing of
land claims lodged from 1 July 2014.

8. The National Council of Provinces must pay the applicants’ costs

11

The commission will have to report to the Constitutional Court by the end of September 
how new claims lodged in the window period July 2015 to July 2016 are to be dealt 
with.

This requirement remains whether or not bill 17 of 2017, in whatever form, is 
proceeded with and finalised before or after the elections.
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The Land Claims Court order – Nov 2016
1 No new claim lodged between 1 July 2014 and 28 July
2016 can be adjudicated upon or considered in any manner
whatsoever by this Court in any proceedings for the
restitution of rights in land in respect of old claims lodged
before 31 December 1998, and

2 New claimants who contest old claims lodged before 31
December 1998 may be admitted as interested parties solely
to the extent that their participation may contribute to the
establishment or rejection of the aforementioned old claims
or in respect of any other issue the presiding judge may allow
to be addressed in the interests of justice.
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The text of the second paragraph of the order is important.  It relates to the wording of 
the proposed section 16A of bill 19 of 2017.
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“Delivery in terms of finalising these claims has been and continues to be painfully slow. The
inefficiency of the Commission2 and its inability to meet the challenges of finalising what are
highly emotive and emotional land claims have repeatedly been bewailed in this, the Land
Claims Court.

Twenty‐two years ago the victims of apartheid legislation and forced removals were invited to lodge
restitution claims, thereby exercising a constitutionally enshrined right to redress. Thousands of
communities and individuals documented their claims to reclaim the soil their fathers and grandmothers
had tilled and upon which their cattle had grazed. Just over two decades have passed, and still the
Commission has some 7419 claims3, including several large community claims, the processing of which

has yet to be finalized, if not to commence.

Thousands of claimants have gone to their graves without having seen the fulfilment of the
hope the Constitution created by the establishment of the right to restitution.

The countless  failures on the part of the Commission to honour its constitutional
obligations as a result of a combination of insufficient funding, delay, procrastination 
and  inefficiency  are  a  blot on the country's democratic dispensation and a stark
example of justice delayed causing justice to be denied.” [para 4]

The challenge is how to deal with the “blot on the democratic dispensation”
The answer is surely not to further burden the Commission with unrealistic new expectations but rather to
strengthen the Commission and sharing the decision making and other responsibilities with others ie the Land
Claims Court, Parliament and require of the state [all spheres of government and all national and provincial
departments] to assist in taking responsibility for the restitution endeavour. The HLP proposal provides helpful
ideas, ie:

1 Regular reporting and requiring recommendations to and from the Land Claims Court and Parliament,
translating into shared coordinated action plans:

(6) The Commission shall annually report to the Court and to Parliament and invite their recommendations
on the following matters:

(a) its activities in terms of this Act;
(b) its targets for the investigation, settlement and referral to the Court of claims;
(c) its progress in the investigation, settlement and referral of claims;
(f) advice given to claimants on the progress of their claims in terms of section 6(1)(c);
(g) the acquisition of alternative land for purposes of restitution in terms of section 42E;
(h) the appointment of persons to assist the Commission in terms of section 9;
(i) the provision of legal representation to claimants in terms of section 29(4);
(j) the extent to which any disputes have been successfully resolved in terms of section 13;
(k) the number of referrals to Court and confirmation of agreements under section 14 and the
effectiveness of these referral and confirmation proceedings;
(l) the annual estimates of expenditure under section 20, in respect of the following obligations of
the Commission and the Minister:

(i) the staffing of the Commission;
(ii) appointments under section 9;
(iii) mediators in terms of section 13;
(iv) legal representation under section 29(4);
(v) land acquisition by the Minister in terms of sections 14, 35 and 42E;
(vi) financial aid in terms of section 42C; and
(vii) any other expenditure to be incurred by, or on behalf of, the Commission.

2
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• “The implications of the re‐opening of the period to introduce new claims for restitution 
for another five years were significant. Claims already finalized by either the 
Commission or the Court were not protected from new claims filed since July 2014. 
Claimants, many of them communities who had waited for decades to obtain redress, 
could suddenly be faced with the potential loss of the land they had eventually received, 
through a new claim being lodged over the same land.

• The Commission, having at no stage of its existence been able to 'get on top' of the 
claims it had accepted by the end of 1998, was swamped by between 75 000 and 80 000 
new claims8 . Given these facts, one shudders to think how long the disposal of the 
newly introduced claims might take. 
• A vague instruction to the Commission to 'give priority' to the existing non‐finalized 
claims in the amended section 6 (1) (g) did in no manner whatsoever address the 
administrative nightmare facing the Commission in having to deal with new claims 
competing with pending claims or claims already finalized, to say nothing of the 
effect new competing claims could and did have upon matters pending before the 
Court.” [para 8] 

• “The financial implications of the re‐opening of the claims to both the landowners 
and the public purse must be enormous.” [para 10]

The challenge is to alleviate the fear of being bogged down in the perceived 
administrative nightmare
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Section 16A Processing of claims
‘‘16A. (1) Upon the finalisation or referral to the Court of all claims
lodged on or before 31 December 1998, the Chief Land Claims
Commissioner shall certify in writing that such claims have been
finalised or referred to the Court, and shall publish a notice in the
Gazette and in the media circulating nationally and in the province,
stating the date on which the Commission shall start processing claims
lodged—

(a) from 1 July 2014 until 28 July 2016; and
(b) in terms of the Restitution of Land Rights Amendment Act, 2017.

(2) Notwithstanding anything to the contrary contained in subsection
(1), when processing claims lodged on or before 31 December 1998,
the Commission may, on a case by case basis and where it would be in 
the  interest  of  justice  to  do  so, consider  a  claim contemplated in
paragraph (a) or (b) of subsection (1) to determine whether a claimant
who lodged a claim on or before 31 December 1998 has a valid claim.’’.
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When to start processing new claims:
At least 7 years; realistically 35 years if the current performance trajectory is maintained
; possibly 15 years with much uncertainty regarding a) claims hastily
referred to the Land Claims Court, and b) legal uncertainty about determinations by the
Commission.

The discretion of the Commission to deal with competing claims cannot be dealt with by
ministerial regulations or rules of the land claims commission. The jurisdictional
problems, regulatory and substantive prioritisation is dealt with in the next slide.

On the face of it the section 16A vagueness problem is similar to the section 6(1)(g)
problem in previous version of the re opening act: [referred to in the Constitutional
Court judgment in the following terms: The applicants contend that section 6(1)(g) is impermissibly

vague as: (i) the words “ensure priority is given” are capable of multiple interpretations and as the term is not defined
it will be up to Executive and administrative officials to give it meaning; (ii) this leads to a likelihood of conflicting
interpretations by different officials at different times with regard to different claims; and (iii) this is itself problematic
as the provision has the potential to affect various rights in the Constitution including that contained in section 25(7),
and it is a principle of law that legislation should give proper guidance to administrators when exercising a discretion
if fundamental rights may be limited. They also allege that various organs of State have adopted different
interpretations of the provision already, none of which is outright correct, as they are all plausible. Thus, the
applicants argue, the provision is in conflict with the doctrine against vagueness of laws which “requires that laws
must be written in a clear and accessible manner” (see Affordable Medicines Trust and Others v Minister of Health
and Others [2005] ZACC 3; 2006 (3) SA 247 (CC); 2005 (6) BCLR 529 (CC) at para 108).

By contrast the HLP proposal provides some certainty for old and new claimants alike
because validity or entitlement to claim determination and ruling by the Land Claims
Court cannot be challenged except by judicial appeal mechanisms.
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The concerns about section 16A:

1) Jurisdictional :  
1) the commission does not have the statutory power to determine the 

validity of an old claim
2) The Land Claims Court has such power
3) The Minister may enter into settlement agreements where claimant 

community is entitled to restitution

2) Timeframes
1) Old claims finalised within 7 years, 10 years or 35 – 42 years; or
2) Properly referred to Land Claims Court.

3) Settled claims on commitment register and not finalised?

4) Unravelled claims?

16

By contrast the HLP proposal sets clearly identifiable markers for the declaration of the date
when the Minister may set the processing and re opening date:

after the Minister has satisfied the President that—

(a) all claims lodged have been researched and the Commission has filed the necessary
reports;
(b) all claims which have been referred to the Court have been determined;
(c) all settlement agreements concluded in terms of sections 14 and 42D of the Act have
been confirmed by the Court;
(d) the Director‐General has made provision for the finalisation of all claims which have
been settled but the settlement agreements have not been fully implemented and
adequate steps have been taken to ensure that;
(e) the necessary budgetary provisions have been made for these claims;
(f) the institutional and technical resources required for the implementation of the
settlement awards within a reasonable time‐frame are available; and
(g) where support for the settlement and development of successful claimants is
required, appropriate plans are in place and the required support, both financial and
developmental, is available.
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LAMOSA proposals – 3 April 2018 [letter to CLCC]
d. Taken together, the two HLP proposed bills strengthen the capacity of the
Land Claims Court and the Commission on Restitution of Land Rights.

e. The HLP proposed bill improves the accountability of the Commission to
Parliament and claimants.

f. The HLP proposed bill includes a new chapter 5 dealing with "positive
obligations of the state."

g. The HLP proposed bill requires the coordination of governmental functions
and restitution relief, taking account of the proposed Land Reform and
Redistribution of Land Act.3

h. It also provides for the transfer of land within 12 months of an order of the
Land Claims Court.

Our clients believe that the HLP proposed bill complies with
the spirit and substance of the judgment and order of the
Constitutional Court and will bring certainty for old claimants,
the post 1 July 2014 new claimants, and future claimants.
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Compared to the added uncertainty potentially caused by section 16A of bill 19/2017, the HLP 
proposal sets clearly identifiable markers for the declaration of the date when the Minister may 
set the processing and re opening date.

The HLP proposal strengthens the land claims commission and the department of rural 
development and land reform.  It requires that the responsibility of land reform and restitution 
be shared by all government departments and organs of state.  We can no longer shirk the 
responsibility and we have to do restitution better and faster.

“The Minister is responsible for the implementation of court awards and settlement agreements
42G (1) The Minister is required to report to the Commission and the Court on—
(a) the planning by the national sphere departments for the efficient and sustainable execution of their
legislative and executive powers insofar as they relate to restitution and land reform; and
(b) the making, implementation and review of policies necessary to achieve the objectives of restitution,
including the measures designed to monitor and support other spheres of government in the
performance of their land reform and land development functions;

(2) All government departments must—
(a) provide their sector inputs and comply with any other prescribed requirements during the preparation
or amendment of land reform implementation frameworks;
(b) ensure that the requirements of any law relating to restitution and land reform are met timeously;
and
(c) ensure that their policies and procedures are clearly set out in order to inform and empower land
claimants and beneficiaries.

(3) The Commission, the Court and the Minister shall take account of any applicable district land reform
implementation framework established in terms of the National Land Reform Framework Act X of 2017 in
their decision making in order to promote the objects of this Act and the coordination of functions of
organs of state;

(4) The Commission, the Court and the Minister shall be required to notify the relevant municipalities of
any land claims in which claimants are granted rights in land for purposes of inclusion in district land
reform implementation frameworks.
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