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Background to SARS Admin Challenges: SONA 

• Presentation today focuses on documents and information that have been 
made public by SARS, Ministry of Finance, National Treasury,  Presidency 
and via parliamentary hearings at SCOF 

• President made announcements in SONA 16 February on SARS, followed by 
press statements of 19 March 2018 and 22 May 2018. In SONA, the 
President stated: 

• “We will also take steps to stabilize and strengthen vital institutions like the 
South African Revenue Service.” 

• “We must understand that tax morality is dependent on an implicit 
contract between taxpayers and government that state spending provides 
value for money and is free from corruption.” 

• At the request of the MoF, I will shortly appoint a Commission of Inquiry 
into Tax Administration and Governance of SARS, to restore the credibility 
of the Service and strengthen  its capacity to meet revenue targets” 
 



2018 Budget Announcements 

• Minister Gigaba in his Budget Speech: 
• “At the SONA, the President has announced his intention to establish a commission 

of inquiry into tax administration and governance at SARS” 
• “This year, government will respond to the DTC’s report on tax administration and 

introduce draft legislation to give effect to some of its recommendations, including 
those on the accountability of SARS to the MoF, and the establishment of a 
supervisory board, as well as measures to strengthen the Office of the Ombud” 

• “Government will also take steps to implement the customs modernization 
programme  currently implemented by SARS, to give effect to the new customs and 
excise legislation passed in 2014”. 

• Budget Review on page 38 points to the the erosion of tax morality due to corruption 
and wasteful public expenditure. 

• Also note revenue shortfalls for two successive years, R30.7 billion in 2016/17 and 
(as projected)  R49.02 bn in 2017/18 



What Presidency has said on Disciplinary 
Charges against Mr Moyane 
• Instituted by the President  on 19 March 2018 (refer to Presidency press statement of same date) 

• Statement indicates that Mr Moyane was informed ”of his suspension with immediate effect pending the 
institution of disciplinary proceedings”  and President stated “..it was in the public interest to restore the 
credibility of SARS without delay” 

• Media statement notes that in his letter to the Commissioner, the President said “Developments at the SARS 
under your leadership have resulted in a deterioration in public confidence in the institution and in public 
finances being compromised. For the sake of the country and the economy, this situation cannot be allowed 
to continue, or to worsen”. 

• “Concern was raised in particular about the manner in which Mr Moyane handled the matter of Mr 
Makwakwa, his treatment of the report given to him by the FIC and his failure to immediately report this to 
the MoF”  

• Another concern that was raised was the management of VAT refunds, which had brought the SARS into 
serious disrepute and potentially jeopardized the integrity of the SARS as collector of revenue and adversely 
affected tax morality among tax payers” 

• “President Ramaphosa indicated that as SARS Commissioner, Mr Moyane holds a high position of trust in the 
management of the country’s public finances. It was therefore necessary to act urgently and immediately to 
protect the institution and place it on a path to stability and recovery”. 

• Minister of Finance will announce the appointment of an Acting Commissioner of SARS 



Minister of Finance Nene on SARS 

• Minister of Finance Nhlanhla Nene in his Budget Vote NT Speech 
yesterday noted the need for NT to reinforce ethical behavior, and 
strong support for the Commission of Inquiry into State Capture 

• “Any tax revenue collection agency must, like Caesar’s wife, be above 
suspicion. The next major step therefore towards strengthening 
public finance is to restore public confidence in SARS. In this regard 
President Ramaphosa is finalizing the appointment of the 
Commission of Inquiry into SARS”  

• CoI into SARS will be appointed this week 

 



What are the different processes 
around tax administration? 
• Commission of Inquiry (CoI) into SARS will focus on past issues - on transgressions 

related to various tax legislation (Tax Admin Act, SARS Act, VAT Act etc) 
• Given tax confidentiality, only a CoI has the power to go into specific tax-related transgressions or to 

consider whether there were any transgressions related to say VAT refunds 

• Davis Tax Committee is forward looking, and focus on policy issues, including on 
administration 

• Report on Tax Administration for the Minister of Finance (Sept 2017), made public in Nov 2017 
• Independent Panel on VAT chaired by Prof Ingrid Woolard 

• Disciplinary Inquiry into SARS Commissioner (charges relate to non-tax issues 
only) 

• Appointment of new Presiding Office Mr Azhar Bham (SC), after withdrawal of appointment  of Judge 
O’Regan following objection by Mr Tom Moyane (refer to press statement by Presidency 22/5/18) 

• SARS currently under the leadership of Acting Commissioner Mark Kingon, who is 
able to exercise his full powers in terms of the SARS Act, Tax Admin Act all all 
other tax legislation  

• NT role in setting tax policy and legislation, under direction of MoF 
 



Disciplinary process has commenced 
with charges already put forward  

 

• Charges relate to non-tax matters only (employer-employee issues), and the CoI will 
deal with tax admin abuses and revenue shortfalls 

• Accountability process is complex, as President appoints Commissioner, whilst MoF 
is the executive authority, SARS is the employer  

• As with DGs,  process to appoint, discipline or dismissal has a precedent, as per the 
Constitutonal Court ruling on the Masetla case  

• According to media reports , the charges relate to four areas: 
• Mishandling the FIC report and subsequent disciplinary processes into Mr. Jonas Makwakwa’s 

unexplained deposits 
• Unauthorised bonus payments, amounting to dereliction of duties and obligations of an 

accounting officer 
• Misleading Parliament on Makwakwa disciplinary process and role in procurement 
• Instructing a SARS official to not to cooperate in KPMG investigation of SARS High Risk 

Investigative Unit 



Commission of Inquiry into SARS 

• Expected to be announced by the Presidency this week 

• Expected to consider  
• Adequacy and legality of steps that SARS took to address revenue shortfalls in 

the last two years, including the unauthorised payment of bonuses to top 
executives and withholding of refunds to ordinary tax payers. 

• Adherence to tax administrative processes, including for VAT refunds, mining 
rehabilitation funds and adherence to customs and excise provisions with 
particular reference to tobacco. 

• Treasury hopes that the Commission’s work could also assist in 
strengthening SARS capacity to deal with illicit financial flows and tax 
evasion by highly-connected individuals 



MoF concerns on SARS 
administration  
• Concerns of MoF over SARS administration and performance preceded 

Ministers Gigaba and Nene 
• Also expressed previously by Minister Gordhan and before that Minister 

Nene after his appointment in 2014 
• Parliamentary questions in 2016 and 2017 on SARS indicates how the 

Commissioner responded to concerns, like that around Makwakwa 
• Commissioner questioned how, and to what extent, he was accountable to 

the MoF, and this also affected reporting on revenue performance 
• Hogan Lovells report was not provided to Ministers Gordhan, Gigaba and 

Nene, despite various requests from the Ministers for all documents.  
• Despite public commitment by Commissioner to provide HL document to SCOF and 

Minister Nene, this was not provided to Minister Nene, and NT had to request Chair 
of SCOF to provide the reports 

 



New facts that have come to light on 
Makwakwa matter since previous  SCOF 

interaction 

Summary of 

• Scope of Hogan Lovells and other investigations 

• Findings from PWC report 

• Findings from Hogan Lovells report 

• Outcomes of Disciplinary Inquiry 



Original FIC request (dated 17 May 2016) 
Also formed basis of original TOR for Hogan Lovells investigation (signed 
4 October 2017) 

Request A – Proceeds of crime? Whether the funds received by Makwakwa and Elskie constitute 
payment of proceeds of crime arising from corrupt activities as defined 
in PRECCA 

Request B – Tax evasion or tax 
maladministration? 

Whether Makwakwa and Elskie have committed acts of tax evasion and 
other contraventions of the Tax Administration Act of 2011  

Request C - Breach of internal / 
financial protocols? 

Whether Makwakwa and Elskie effected payment in contravention of 
internal policies and / or the PFMA 
 

Request D – Money laundering? Whether the aforementioned conduct of concealment and disguising of 
the true source of these funds constitute acts of money laundering as 
defined in section 1 of POCA 



Amended TOR for Hogan Lovells 
investigation 
Signed 27 October 2016 

Request A – Proceeds of crime? Whether the funds received by Makwakwa and Elskie constitute 
payment of proceeds of crime arising from corrupt activities as defined 
in PRECCA 

Request B – Tax evasion or tax 
maladministration? 

Whether Makwakwa and Elskie have committed acts of tax evasion and 
other contraventions of the Tax Administration Act of 2011  

Request C - Breach of internal / 
financial protocols? 

Whether Makwakwa and Elskie effected payment in contravention of 
internal policies and / or the PFMA 
 

Request D – Money laundering? Whether the aforementioned conduct of concealment and disguising of 
the true source of these funds constitute acts of money laundering as 
defined in section 1 of POCA 

Request E – Tax settlements It has come to SARS’ attention that there are allegations of impropriety 
on the part of Makwakwa in relation to the conclusion of settlements 
with tax payers from the time he was appointed Acting COO to the date 
of his suspension. 



Who investigated what? 
According to Hogan Lovells Executive Summary of final report 

Request A – Proceeds of crime? DPCI 

Request B – Tax evasion or tax 
maladministration? 

Originally included in PWC forensic brief, but was referred back to SARS 
for investigation since it “falls within the sole purview of SARS” as the tax 
authority 

Request C - Breach of internal / 
financial protocols? 

PWC forensic brief 

Request D – Money laundering? DPCI 

Request E – Tax Settlements Not mentioned in Executive Summary 



Findings of PWC report (dated 9 March 2017)  
Mr. Makwakwa’s cash deposits could only be partially verified in two categories 
(out of 20) 

• Payments from (close relative): “Based on the supporting documentation on hand, responses received from Mr. Makwakwa and analyses of 
transactions, we are not able to confirm the source and nature of the funds purportedly received in cash from (a person). Potential 
contravensions of foreign exchange regulations were not considered as this falls outside the scope of our mandate” (pg 20) 

• Payments from other family members: “The explanations in respect of items 5 to 9 to the value of R1100 appears to be plausible. Based on 
the supporting documentation and / or information on hand, responses received from Mr. Makwakwa and analyses of transactions, we are not 
able to confirm the source and nature of the cash deposits into Mr. Makwakwa’s bank account with reference to the rest of the transactions” 
(pg 22) 

• Loans or loan repayments: “Based on the supporting documentation and / or information on hand, responses received from Mr. Makwakwa 
and analyses of transactions, we are not able to confirm the source and nature of cash deposits into Mr. Makwakwa’s bank account.” (pg 25) 

• Sale of property: “Based on the supporting documentation and / or information on hand, responses received from Mr. Makwakwa and 
analyses of transactions, we are not able to confirm the source and nature of cash deposits into Mr. Makwakwa’s bank account” (pg27) 

• Other sources: “The explanation in respect of items 28 to the value of R1000 appears to be plausible. Based on the supporting 
documentation and / or information on hand, responses received from Mr. Makwakwa and analyses of transactions, we are not able to 
confirm the source and nature of the cash deposits into Mr. Makwakwa’s bank account in respect of the other transactions listed above” (pg 
28) 

• Items for which “No comment” was provided (by Mr. Makwakwa): “Based on the supporting documentation and  / or information on hand and 
in the absence of responses from Mr. Makwakwa, we are not able to confirm the source and nature of the cash deposits into Mr. Mkwakwa’s 
bank account.” (pg 30) 

• Cash deposits made on the same day: “We question the reasoning why Mr. Mkwakwa made separate cash deposits on the same day at what 
appears to be at the same banking location instead of depositing the cash into his account in one single transaction.” (pg 33) 



Findings of PWC report (dated 9 March 2017) II 
Mr. Makwakwa’s cash deposits could only be partially verified in two instances 
(out of 20) 

• Foreign currency: “Based on the supporting documentation and / or information on hand and the responses from Mr. Makwakwa, we are not able to confirm 
the source and nature of cash deposits into Mr. Makwakwa’s bank account. We are unableto independently verify the veracity of Mr. Makwakwa’s explanation 
for the receipt of the foreign currency in his personal bank account in the absence of additional information as was requested from him by Hogan Lovells. 
Potential contraventions of foreign exchange regulations were not considered as this falls outside the scope of our mandate.” (pg 52) 

• Payslips (from SARS): “We agreed (96.46%) of the total SARS credits of (total amount) to the monthly payslips.” (pg 48) 
• Travel related credits: “Based on the supporting documentation and / or information and analyses of these transactions we are able to conclude that these 

SARS related credits originated from Mr. Makwakwa’s employment related travel. In total, repayments owed to SARS by Mr.Makwakwa to the valueof R22 
632.64 could not be agreed.” (pg 51) 

• Unallocated credits: “Although it appears on face value that these transactions emanate from SARS, we could not agree these deposits into Mr. Makwakwa’s 
account to supporting documentation received from SARS. We only received travel documentation for international trips. No documentation was obtained for 
local travel. It appears that some of the above unallocated transactions could relate to local travel, but we have not obtained documentation for any local 
trips. These transactions could also pertain to other tax related payments to Mr. Mkwakwa.” (pg 53) 

• Other credits referenced “Lavender”: “It appears on face value that these credits relate to the rental income from the leasing of properties by Mr. Mkwakwa. 
We are not able to confirm that the source of funds are in all instances transfers from the tenants as additional information and / or documentation such as 
rental contracts or lease contracts and FICA documentation are required.” (pg 77) 

• Credits referenced “Bond”: In the absence of bond bank statements we are not able to confirm the source and nature of these transfers. 
• Credits referenced  by (specific names): “In the absence of additional supporting documentation we are not able to confirm the source of these transfers (nor 

the taxable nature thereof)” (pg 79, 80, 82, 83, 90, 93, 96) 



• Biz Fire Worx: “We have not been provided with any documentation which indicates that Mr. Makwakwa obtained the 
required approval to perform work for Biz Fire Worx with the intention of financially benefitting there from.” (pg 100) 

• Biz Fire Worx: “In the absence of additional supporting documentation and / or information we are not able to confirm 
the source of these transfers nor the taxable nature thereof. Further information  and / or documentation is required to 
enable us to verify the veracity of Mr. Makwakwa’s responses in this regard.” (pg 101) 

 

 

Findings of PWC report (dated 9 March 
2017) III 
Mr. Makwakwa’s suspicious and unusual payments were also unverified 



• “Requested access to Mr Makwakwa and Ms Elskie’s SARS issued computers and cell phones. SARS did not agree to 
this request.” (pg 107) 

• “We have not had sight of a full list of Mr Makwakwa’s bank accounts. In order to verify the source and nature of 
credit transactions in the bank account identified by the FIC, full disclosure is required in respect of all Mr 
Makwakwa’s bank accounts”. (pg 107) 

• “We would appreciate confirmation from SARS as to the declaration of interests for the full period under review.” 
(pg 107) 

• “We would appreciate if SARS could confirm whether loans amongst staff members and, more specifically, from 
senior to junior staff are permitted.” (pg 107) 

• “In terms of the allegation that Mr Makwakwa and Ms Elskie effected payments in contravention of internal SARS 
policies and the PFMA, … we require access to SARS accounting records, documentation and systems to investigate 
this.” (pg 107 - 108) 

• “In order to establish if there were any links between Mr Makwakwa in his capacity as tax official and decisions 
made with reference to the tax affairs of the individuals and entitities identified in the FIC report we requested 
access to audit trails and related tax records pertaining to this. This request was not granted by SARS and we would 
like SARS to reassess this.” (pg 108) 

• “We recommend that the issue surrounding a lack of adequate supporting information and documentation as to 
the source and nature of credits into Mr. Makwakwa’s and M(s) Elskie’s accounts be reemphasised with these 
individuals, either as part of a disciplinary process or within the ambit of a disciplinary hearing. Additional 
supporting information and documentation will refute or confirm the allegations made against these individuals.” 
(pg 108) 

Recommendations for “further action” by 
PWC Report dated 9 March 2017 



Hogan Lovells report 
Findings in final report of 16 May 2016 (an executive summary was 
provided on 25 May 2016) 

•  Payments from SARS: “We recommend that SARS scrutinize each of the unaccounted for transactions…, and 
request an explanation (along with supporting documents) from the finance department for each of these 
transactions.” (pg  14) 

• Cash deposit payments and deposits: “Based on the information in our possession, there is no basis, save 
where indicated in our recommendations below, to make findings that Makwakwa commited misconduct 
arising from the receipt of the money (the 75 transactions and payment from Biz Worx).” (pg 14) 

• “We are mindful, however, that an investigation in respect of request B is on-going. Should it be found in 
terms of Request B that a tax offence has been committed, this would constitute a breach of SARS’s Code of 
Conducts” (pg 14) 

• “Similarly, should the DCPI determine in Request A and D that criminal misconduct has occurred, this would 
result in a contravention of clause 6 of the Code of Conduct.” (pg 14) 

• “Prima facie evidence contraventions of the (a)… Failure to disclose private business interests, properties 
and rental income (b) …. Failure to obtain permission to undertake outside employment for Biz Fire Worx (c) 
Failure to co-operate and fully assist his employer in an investigation.” (pg 15) 

• “Our recommendation is that SARS should take disciplinary action against Makwakwa arising from these 
contraventions.”  (pg 15, reiterated on pg 16) 



Makwakwa disciplinary process 
Which charges were pressed? 

FIC requests  Findings from reports or investigations 

Request A – 
Proceeds of crime? 

DPCI – currently unknown 

Request B – Tax 
evasion or tax 
maladministration? 

PWC referred to SARS – currently 
unknown 

Request C - Breach 
of internal / 
financial protocols? 

Hogan Lovells found  “prima facie 
evidence of  2 breaches 

Request D – Money 
laundering? 

DPCI – currently unknown 

Request E – Tax 
Settlements 

PWC referred to SARS – currently 
unknown 

PWC and Hogan Lovells recommended 
disciplinary steps due to failure to 
cooperate with investigation and not 
providing supporting documentation 

Disciplinary charges 

Charge 1: Breach of suspension 
conditions (contacted SARS official 
while suspended) 

Charge 2: Gross insubordination 
(related to Charge 1) 

Charge 3: Failure to act in the best 
interest of SARS and / or placing SARS in 
a position to be brought into disrepute 

Charge 4: Abuse of position and / or 
exercising undue influence (related to 
Charge 1) 

Charge 5: Breach of SARS internal ethics 
policy – Conflict of interest and code of 
conduct (No disclosure or permission to 
undertake work for Biz Fire Worx) 

Charge 6: Breach of SARS internal ethics 
policy – Conflict of interest: failure to 
declare immovable property and rental 
income  

? 

? 

? 

? 

? 



Findings from Disciplinary Inquiry 
Set up by Hogan Lovells, overseen by Terry Motau, SC dated 13 Oct 
2017 
Disciplinary charges Finding 

Charge 1: Breach of suspension conditions (Makwakwa 
contacted SARS official about a taxpayer matter while 
suspended) 

Since the other official in question was on leave on the day he was 
contacted, it is not considered “working hours” and therefore 
charge was dismissed. (Pg 45) 

Charge 2: Gross insubordination (related to Charge 1) Dismissed on the same grounds as Charge 1. (pg 46) 

Charge 3: Failure to act in the best interest of SARS and 
/ or placing SARS in a position to be brought into 
disrepute (due to media coverage, but limited to 
conduct referred to in Charges 1 and 2) 

“I accordingly find that there is no basis to reject the employee’s 
evidence read together with that of (other SARS official), that he 
was motivated by the employer’s best interests when he made the 
telephone call” (pg 52) 

Charge 4: Abuse of position and / or exercising undue 
influence (related to Charge 1) 

Dismissed on the grounds that there “was no direct or meaningful 
outcome to the taxpayers could be obtained  by virtue of that 
telephone call” (pg 53) 

Charge 5: Breach of SARS internal ethics policy – 
Conflict of interest and code of conduct (No disclosure 
or permission to undertake work for Biz Fire Worx) 

“Accordingly, having found that the employee should not be held 
responsible for his failure to declare in circumstances where other 
employees had also not declared in the past and no disciplinary 
action was taken against them, I also find the employee not guilty 
in this regard.” (pg 60) 

Charge 6: Breach of SARS internal ethics policy – 
Conflict of interest: failure to declare immovable 
property and rental income  



Initial Treasury observations 

• Treasury will not comment on specific issues that are to be investigated 
through the disciplinary process, or the Commission of Inquiry in SARS 

• However, we would like to point out the role of private sector auditing, 
forensic and legal companies, particular those that are seen to be 
“international” companies or ”experts” 

• KPMG, HL were directly commissioned by SARS, and remained silent 
(hiding under “confidentiality”) even when their reports were deliberately 
distorted to mislead Parliament and Government 

• Treasury hopes that the CoI will also look at all correspondence between 
these companies and SARS, and to what extent there was abuse 

• Overseas regulators are much more intrusive and act quicker than many of 
our regulators (e.g. Lord Peter Hain on reporting HL to the solicitors body, 
and various banks to the FCA) 



Confidentiality and its possible abuse 

• Confidentiality is critical in the relationship between SARS and 
taxpayers (a canon in terms of principles on tax administration) 

• All the tax-related information (including various media articles) are 
only known to SARS and the specific taxpayer, and SARS cannot even 
tell the MoF or Presidency or anybody else 

• Similar, but different types of confidentiality also applies to FIC on 
money-laundering suspicious transaction records 

• Key question to ask: How can we ensure that confidentiality is not 
abused to hide criminal and administrative abuses? How can we 
ensure more transparency to expose blatant acts of corruption or 
state capture, which also affect the integrity of SARS? 



Conclusion 

• Many key issues raised in recent documentation released to SCOF 
which raise more questions than answers 

• National Treasury clarifying various processes currently in place 

• Roles of various actors may need to be clarified (e.g. SCOF on 
oversight whilst processes are proceeding) 

• Given that the various processes will take time (all expected to be 
completed before the end of the year), challenge is what remedial 
steps can be taken immediately, and what only after the completion 
of the CoI and disciplinary processes  


