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Commissioner:

1. The Hogan Lovells Final Report File.
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YV SARS

- | B South African Revenue Service
. MrY Carrim, MP

- ... Standing Committee on Finance (SCoF) 299 Bronkhorst Street,
: Nieuw Muckleneuk, 0181
Private Bag X923,

Pretoria, 0001

(012) 8476373

Dear Mr Carrim

Requests by SCOF for- Hogan - Lovells Report on the disciplinary
findings on Mr. Jonas Makwakwa enquiry

1. Herewith is the sealed file containing Mr Makwakwa's investigation report
by Hogan Lovel-as well -as his disciplinary- outcome report, which was
chaired by Adv Motau.

2. SARS wishes to inform-you: that in our discussion with Financial
Intelligence Centre (FIC) Director yesterday afternoon, who is currently
out of the country. The FIC Director reminded me of the letter which she
send to both of us which prohibits us from releasing any report containing
the FIC report transactions.

3. She added that any release of the report with FIC transactions report will
be in violation of the FIC Act. She advised that in submitting the report,
we must remove the part of the report which contains Mr Makwakwa's
FIC reports or transactions.

4. However given the history on this matter, SARS has decided to provide
the report untampered.

5. Although we are providing Parliament with the report as requested by
yourself and as per Mr Makwakwa's letter, we will strongly advice that
you either engage your legal office and or the office of the Director of FIC
on the best way to handle the report.

6. Having said that, SARS places a disclaimer and will leave the rest in your
capable hands.

For any clarity, please feel free to contact us.

i Regards

Tom Moyane
Commissioner: SARS
Date: 16 March 2018
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Mr Tom Moyane
Commiissioner i

South African Revenue Service

281 Middel Street

Nieuw Muckleneuk

‘By Email: TMoyane@sars.qov.za

Dear Mr Moyane

DISCLOSURE OF A CONFIDENTIAL REPORT SENT TO SOUTH AFRICAN REVENUE
SERVICE IN MAY 2016 IN TERMS OF THE FINANCIAL INTELLIGENCE CENTRE ACT,
2001

1. With reference to the above and your attached letter of 6 November 2017 to the Standing
Committee of Finance (SCOF) of the National Assembly for the South African Revenue
Service (SARS) to disclose to the SCOF Reports on the disciplinary inquiries of Mr Jonas
Makwakwa and Ms Kelly-Anne Elskie (the Reports).

2. In May 2016, the Financial Intelligence Centre (EJQ% made a referral .to SARS -on
Mr Jonas Makwakwa and Ms Elskie for further investigation, after suspicious transactions
reports had been made to the FIC. Please be aware, as adviged on previous occasions,
that information referred by the FIC is legisiatively protected and may not be disclosed-to
parties other than those listed in section 40(1) of the Financial Intelligence Centre Act,
(No. 38 of 2001, the FIC Act). The National Assembly falls outside this fist. Hence, to the
extent that the requested Reports contain any information that formed part of the FIC
referral of May 2016, such information cannot be disclosed to the members of the SCOF,

. its advisors or the public and should be excluded from the Reports shouid they be
provided to the Committee. |

3. Weaiso note your proposal to the SCOF that a team of legal representatives from various
institutions should meet and seek the opinion of a Senior Counsel to advise on whether
or not the requested Reports should be provided. The FIC believes that such a proposal,
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in so far as it relates to information that formed part of the FIC referral of May 2016, is
misguided. The FIC Act is clear and unambiguous on how information referred by the FIC
should be used and the circumstances in which it may be disclosed. Accordingly, the FIC
places on record its unequivocal opposition to the Proposal of your office.

4.  Furthermore, the FIC submits that our approach in response to the aforementioned SAR_S
proposal, is no different from the rational and reasonable response that SARS itse!f would
take should it be suggested by -another body to form a committee of various parties to
brief Senior Counsel on the confidentially regarding the freatment of taxpayers information
in terms of section 4 of the Income Tax Act, (No.52 of 1962),

5. We thank you in anticipation for your valued co-operation in this matter.

6. Kindly acknowledge receipt.

ADVQCATE XOLISILE KHANYILE
DIRECTOR

Disclosure of a Confidential Report sent to SARS In May 2016 in terms of the Financial intslligence Centre Act, 2001
Page 2 of 2
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EXECUTIVE SUMMARY

THE SOUTH AFRICAN REVENUE SERVICES
FINAL REPORT
INVESTIGATION INTO ALLEGATIONS CONTAINED IN THE
FIC REPORT:

MJ MAKWAKWA AND KA ELSKIE

Final Report — Executive Summary
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1. DEFINITIONS 7
1.1 The following abbreviations and acronyms are used throughout the report:

(a) "Commissioner” means the Commissioner of the South African Revenue
Services, Mr Thomas Moyane.

(b) "DPCI" means the Directorate for Priority C_rime Irrvestigatjen_

(c) "FIC" means Financial Intelligence Centre

(d) "FICA" means the Financial Intelligence Centre Act, 38 of 2001

(&) "LRA™means the Labour Relations Act 66 of 1995 as amended

) "PFMA" means the Public Finance Management Act 1 of 1999

(9) "PRECCA" means-Prevention and Combating of Corrupt Activities Act 12 of 2004
(h) "POCA" means the Prevention of Organised Crime Act, 121 of 1998

(i) "PWC" means Price Waterhouse Cooper

()] "SAPS" means the South Africarr Revenue Services

(k) "SARS" means the South African Revenue Services

0] "the Employees" - collective reference to Mr M J Makwakwa and Ms K A Elskie

2. After the use of a person's full narne:,they Will,_fhereéffer be referred to by their surname.

3. INTROD4JCTION R .- SO

3.1 The Director of the FIC addressed correspondence to Commissioner Thomas Moyane.
dated 17 May 2016. Under cover of this letter, Commissioner Moyane was provided with
a report stating amongst other things, that Mashudu Jonas Makwakwa and Kelly Ann
Elskie, both employees of SARS, may be involved in or facilitating corrupt activities, The
report notes that the FIC received. various cash threshold -reports and suspicious
transaction reports regarding Makwakwa and Elskie.

4. The correspondence indicates thar "the FIC provided the report to SARS in accordance
with section 40 of FICA for investigation to determine:

4.1 Whether the funds received by Makwakwa and Elskie constitute payment of proceeds of
crime arising from corrupt activities as defined in PRECCA ("Request A");
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Whether Makwakwa and Elskie have committed acts of tax evasion and other
contraventions of the Tax Administration Act of 2011 (Tax Administration Act) ("Request
B");

Whether Makwakwa and Elskie effected payment in contravention of internal policies
and/or the PFMA ("Request C"); and

Whether the aforementioned conduct of concealment and disguising of the true source of
these funds constitute acts of money laundering as defined in section 1 of POCA
("Request D").

The FIC report does not come to any definitive conclusions on whether Makwakwa or
Elskie have committed an offence(s). Rather, the report provides data of suspicious
activity which requires further investigation and analysis prior to arriving at a conclusion
regarding culpability. :

At the outset it must be stated that, in line with our terms of reference, the determination
of Request B falls within the sole purview of SARS and will not be dealt with in the report.
Similarly, Request A and D are within the exclusive jurisdiction of the SAPS. We are
instructed that the DPCI are already in the process of investigating the FIC allegations.

Our terms of reference are contained in the terms of reference signed by Commissioner
Moyane on 4 October 2016.

As part of our mandate, SARS instructed us to brief PWC. PWC's mandate is to
determine:

Whether Makwakwa and Elskie effected payments in contravention of internal SARS
policies and/or the Public Finance Management Act 1 of 1999 (PFMA);

Determine whether the payments made to Makwakwa by SARS other than his salary,
which the FIC described as 'ad hoc and irregular’ have resulted in SARS being defrauded
and/or effected payments in contravention of internal policies and/or the PFMA; and

PWC's mandate also includes investigation of Request B - Whether Makwakwa and
Elskie have committed acts of tax evasion and other contraventions of the Tax
Administration Act. This will require determination of whether the alleged deposits and
payments made and received by Makwakwa and Elskie, as detailed in the FIC report,
have resulted in corjravention of tax legislation or constitute a tax offence. For‘this reason
alone, the determination of Request B will not be dealt with in the report.

PWC has in this regard produced a report and two addendum reports on its-findings. The
PWC report and the addendums constitute an annexure to our report.

ALLEGATIONS AND SUMMARY OF EMPLOYEE SUBMISSIONS

10.

10.1

MJ MAKWAKWA

this position he reports directly to the Commissioner. This is a position Makwakwa has
held since October 2015. Makwakwa has occupied various positions within SARS since
becoming employed by SARS on 1 August 1995.

T INBLIBOTIEWANGIEA/4388293. 1T ' o - ‘ Hogan Covells ™
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10.2

10.3

10.4

10.5

10.6

10.7

10.8
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The FIC report notes that suspicious and unusual cash deposits and payments into
Makwakwa's FNB bank account require investigation.

The cash deposits and payments are divided into two categories:

(a) Suspicious and unusual cash deposits in that between 1 March 2010 and 31
January 2016, seventy-five (75) cash deposits totalling R785 130.00 were
deposited into Makwakwa's personal bank account; of which forty-eight (48) cash
deposits amounting to R726 400.00 were made between 2014 and 2015. Included
in these deposits is an exchange by Makwakwa on 25 September 2014 of foreign
currency amounting to 13 500 US dollars and converted into South African Rands
in the sum of R147 850.65. The FIC report records that the volume and value of
the cash deposits are highly unusual, as Makwakwa is permanently employed.

(b) Suspicious and unusual payments in that Makwakwa received three separate
payments from an entity called Biz Fire Worx (Pty) Ltd as follows:

() R150000.00 on 9 April 2015
(i)~ R200 000.00 on 9 April 2015
(i) R130000.00 on 7 May 2015

On 25 October 2016 a meeting was held between the investigators, Makwakwa and his
legal representative, Ms Sonia De Vries of Baker & McKenzie. At the said meeting
questions were posed to Makwakwa relating to the FIC report.

At the request of Makwakwa's attorney the meeting was not audio recorded.

It was agreed that a comprehensive response to the questions posed would be submitted
to the investigators by Makwakwa on 4 November 2016.

On 4 November 2016 Makwakwa through his legal representative submitted a response
to the FIC report allegations. The response is annexure "B" to our report.

Makwakwa's response to the two broad categories were in summation as follows:

(a) He admits that the cash deposits and payments reflected in the FIC report were
made into his FNB persImal bank account. ' i

(b) These cash deposits and payments are legitimate. These deposits and payment
have and will be declared in his annual tax returns where appropriate.

(© The deposits and payments can be explained with the following five categories:
0] Payments from SARS;
(ii) Repayment of investor funding by Biz Fire Worx;

(iii) Proceeds of the sale of immovable property;

(iv) Proceeds of the salé»of n';évablé property; anﬁ

(v) Family and friend related transactions- divided into money received from
his father, Mr Motlisie Mokoena (M Mokoena) and other relatives.

e
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11.

12.

13.

14.

15.

16.

17.

18.

PWC was tasked to investigate each of the seventy-five cash deposits which formed part
of the deposits deemed 'unusual or suspicious' by the FIC in order to try identify the
nature and source of such payments. The purpose of which was to ultimately determine
whether there has been a contravention of SARS's internal policies or misconduct on the

part of Makwakwa. PWC investigated 76 transactions as Makwakwa in his response -

documents dealt with 76 and not 75.

Ultimately, the majority of the cash deposits and payments identified in the FIC report and
highlighted therein as "suspicious and unusual" remained unverified.

It is noted that a total amount of R162 530.00 of payments from SARS to Makwakwa
could not be reconciled. PWC was not able to determine the basis of the payments from
SARS to Makwakwa in the sum of R162 530.00. We recommend that SARS scrutinise
each of the unaccounted for transactions (see page 2-6 of the second PWC addendum)
and request an explanation (along with supporting documents) from the finance
department for each of these transactions.

SARS in its capacity as employer is limited in its ability to investigate an employee's
sources of income. It is also limited in its ability to discipline an employee for unexplained
sources of income in the absence of evidence that misconduct was committed.

This is an.area within which the DPCI are best placed to investigate to determine whether
the nature and source of the income is in contravention of any laws. As previously
indicated, the DPCI are already undertaking an investigation in this regard.

Based on the information in our possession, there is no basis, save where indicated in our

recommendations below, to make findings that Makwakwa committed misconduct arising

from the receipt of the money (the 75 transactions and payment from Biz Worx).
Accordingly there is no basis at present to institute disciplinary action against Makwakwa
based on the allegations contained in the FIC report.

We are mindful, however, that an investigation in respect of Request B is on-going.
Should it be found in terms of Request B that a tax offence has been committed, this
would constitute a breach of SARS's Code of Conduct. Clause 7 of this policy stipulates
that SARS employees must ensure that they are at all times fully compliant with the tax
and custom laws.

Similarly should the DPCI determine in Request A and D that criminal misconduct has
occurred, this would similarly result in a coptravention of clause 6 of the Code of Conduct.

Issues arising from Biz Fire Worx payments:

19.
19.1

19.2

Disclosure of interests and undertaking remunerative work without permission.

During the course of our investigation, it emerged that there had been a prima facie
breach of internal SARS' policies by Makwakwa relating to:

(a) Non- disetestre of private interests, immovable property and rentaHneeme
(b) undertaking external work without permission

Makwakwa's explanation for the monies paid to him from Biz Fire Worx included an
admission that:

T UNBLIBOTEWANGIEA/A388293.1 T T o T Hogan Loveils
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(a) He was a director of Biz Fire Worx until his resignation at the end of 2012. He
provided the director of the company, Mr Lokisane Molea, with financial

assistance and strategic support from_approximately :2009.-He also assisted with - - .

ad hoc funding, advice and planning, aswell as supervision of staff,

(b) He did all this with the aim’ of financially benefiting when the -company became
profitable. By the time he resigned as a director of the company, Makwakwa had
provided to Biz Fire Worx as a loan a total amount of R550 000.00.

19.3  All SARS employees are required to declare any financial interests. This is in accordance
with the SARS Internal Ethics Policy- Conflict of interest.

19.4  Declarations must occur in April and May and as and when- changes occur. The
declarations provided by Makwakwa as part of his-first- response, -do not indicate any
declaration by Makwakwa of his appointment as director of Biz Fire Worx on 8 February
2012. His declaration of 7 December 2012 does however indicate his resignation asa
director. -

19.5  Similarly the SARS Code of Conduct requires that an employee must obtain approval to
undertake remunerative work outside his duties for SARS. This requirement is also
contained in the SARS Internal Ethics Policy — Conflict of Interest. We requested
confirmation from SARS on whether Makwakwa had been granted permission to
undertake outside work for Biz Fire Worx in the period 2009 to 2012. No such permission
had been sought or granted.

20. Whilst reviewing the declaration of interest forms it was also noted that there had not
been full and consistent disclosure of immovable property registered in Makwakwa's
name as well as of rental income related to a property called Lavender Lane.

Makwakwa's conduct during the investigation:

21. When Makwakwa was probed to provide details in relation to the explanation provided on
various sources of the income, he showed reluctance citing the need for an explanation of
the investigators mandate. He surprisingly did so in circumstances where he had initially
agreed to co-operate with the investigation and had already commenced putting together

| @ comprehensive response when approached by the investigators. In fact, when the
investigators mandate was questioned by Makwa{:wa he had already provided the
investigators with a written explanation accompanied by documents. It was only when his
explanation was tested by a request to provide clarity on some aspects of his version, that
he questioned the investigators mandate.

22. Under the unfair dismissal jurisdiction of the LRA there is a duty to speak to avoid
dismissal, even where there is no evidence directly linking any employees to alleged
misconduct; i.e. the refusal to participate in an investigation amounts to misconduct.

RECOMMENDATIONS: MAKWAKWA — B

23. From an employee misconduct perspective, the following has been noted which in our
view warrants disciplinary action:

23.1  Prima facie contraventions of the:

““Hogan Lovelis
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(a) SARS Internal Ethics Policy — Conflict of Interest. Failure to disclose private
business interests, properties and rental income;

(b) SARS Internal Ethic Policy — Conflict of Interest. Failure to obtain permission to
undertake outside employment for Biz Fire Worx;

(c) Failure to co-operate and fully assist his employer in an investigation; and

23.2  Our recommendation is that SARS should take disciplinary action against Makwakwa
arising from these contraventions.

24. KAELSKIE

241 The FIC report notes that Elskie made three cash deposits totalling R450 200.00 into her
personal bank account as follows:

(a) R160 000.00 on 22 December 2015;
(b) R160 000.00 on 23 December 2015; and
(c) R130 200.00 on 24 December 2015

24.2 These funds were utilised to purchase a property alongside with the proceeds from a sale
of a property.

24.3 The questions posed to Elskie and her responses are attached as annexure "G" to our
~ report. In her response, Elskie indicated that the money was received from her mother,
Ms Margaret Elskie.

244 The money was deposited in three separate transactions to avoid being 'mugged'.

245 Her mother kept the total amount in cash in her home and not in a bank. Her mother
obtained this money from three businesses she owned which she closed in 1990, 2000
and 2015. The money was generated from the liquidation of the stock and the sale of the
property where the business was run.

FINDINGS AIJD RECOMMENDATIONS - ELSKIE

25. It is not possible to substantiate the claim that the amount of R450 200.00 was indeed
received by Elskie from her mother.

26. We are mindful however that an investigation in respect of Request B is on-going. Should
it be found under Request B that a tax offence has been committed by Elskie, this would
constitute a breach of SARS's Code of Conduct. Clause 7 of this policy stipulates that
SARS's employees must ensure that they are at all times fully compliant with the tax and
custom laws.

27. Similarly sh;ul& the DPCI determi»r;e in Request A and D that criminal vrﬁisconduct has
occurred in which Elskie is implicated, this would similarly result in a contravention of
clause 6 of the Code of Conduct.

Hogan Lovelis’
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28. At present however there exists no basis, to find that Elskie has committed misconduct in
the employment context with the three deposits. As such we recommend that her
suspension be uplifted and she be instructed to return to work.

CONCLUSION

29, There exists a prima facie baS|s to take discibliﬁary ac-tior; -againét Makwakwa as stated
above. '

30. There does not exist at present (on the information in our possession) a basis to take

disciplinary action against Elskie. Her suspension should be uplifted and she should be
allowed to return to work.

Hogan Lovells (South Africa)

»

25 May 2017
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Hogan Lovells (South Africa) Inc.
22 Fredman Drive -

Sandton, Johannesburg.

PO Box 78333 Sandton City 2146

Hogan | DX 7 Sandton Square

A%y 4 T +27 11 286 6900
L OV.CHS F +27 11 286 6901
- E www.hoganlovells.com.
Lavery Modise
Partner
By Hand Lavery.Modise@hoganlovells.com
' D 27 115236011 - S
COmmissiOner T Moyane Your ref Commissioner Moyane
’ Our ref L Modise/ Ms Jean
. . . Ewang/4384213
The South African Revenue Services Matter ref Lo4757
9 June 2017
Dear Sirs
(7 SARS/MJMAKWAKWA
1. We confirm that the final report was delivered to your offices on 24 May 2017 and. the
executive summary was delivered on 25 May 2017.
2. The charges relating to the ﬁndings against Mr Makwakwa arising out of the investigation

have been drafted and were provided to SARS on 26 May 2017. As was our instruction
on 26 May 2017 we advised Mr Makwakwa that the investigation was concluded and
disciplinary charges would be proffered against him.

3. Mr Makwakwa is already being subjected to disciplinary action for misconduct relating to
breach of his suspension conditions. Advocate Terfy Motau SC is the chairperson of this
disciplinary enquiry.

4, On 6 June 2017, an interlocutory application relating to Mr Makwakwa's request for
documentation was argued before Advocate Motau. We confirm that both parties were in
appearance for the interlocutory argument and we are curfently awaiting Advocate
Motau's SC ruling in this regard. : : e

)

5. Advocate Motau SC requested clarity as to when the new charges were going to be
served on Mr Makwakwa. After we obtained in?t(ucﬁons from Mr Lebelo we confirmed to
Advocate Motau SC that a consolidated charge sheet (containing the existing disciplinary
charges and the additional charges arising out of the investigation) will be served on Mr
Makwakwa by no later than Monday, 12 June 2017. ,

6. On this basis the folloWing timeframes were set out by Advocate Motau SC:

Ho Chi Minh City Hong Kong Houston Johannesburg London Los Angeles Luxembourg Madrid Mexico City Migmi Milan Minnéapolis Monterrey Moscow Munich

New York Northem Virginia Paris  Perth Philadelphia’ Rio-de Janeiro” Rome San Francisco S#o Paulo Shanghai  Silicon Valley _Singapore Sydney Tokyo
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Service Center: Birmingham, - - : '
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J Erasmus, | Geldenhuys, K Govindsamy, S Horsfield, D Jago, E Kobese, M Krebs, P Letsaba, M Mabokwe, J M Mao, P Mashalane, P' Mehta, K Moodley, C Murdock,
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The South African Revenue Services -2- : 9 June 2017

6.1 SARS is expected to serve the consolidated charge sheet on Mr Makwakwas attorneys
by no later than Monday, 12 June 2017

6.2 SARS is to furnish the bundle of documents it intends to rely onin the dlsmphnary enqu1ry
to Mr Makwakwa's attorneys by 26 June 2017. ‘

6.3 Mr Makwakwa's bundle of documents must be submitted to Hogan Lovells by 7 July
2017.

6.4 The disciplinary enqwry will take place on 26, 27, 28 July 2017 at 10h00 and will be held
at our offices. .

7. Mr Makwakwa has also instituted an unfair labour practice dispute relating to his
suspension at the CCMA. The arbitration proceedings in this regard are to be held on 29
June 2017. Prepara’uons for this arbitration are underway.

8. FoIlowihg on from our meeting on 8 June 2017, we confirm tha{ we have attended to the
typographical error at paragraph 45 (page 16) of the Report and have made some
amendments to the consolidated charge sheet. We attach the amended page 16 of the
Report and the amended consolidated charge sheet for your attention.

Yours faithfully

Lavery Modise /\Jedn Ewang

Partner / Partner

Hogan Lovells (South Africa) Inc.

T
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39. These funds were utilised to purchase a property alongside with the proceeds from a sale
' of a property.

40.  The questions posed to Elskie and her responses are attached as annexure "G". In her
response, Elskie indicated that the money was received from her mother, Ms Margaret
Elskie.

41. The money was deposited in three separate transactions to avoid being 'mugged'.

42.  Her mother kept the total amount in cash in her home and not in a bank. Hé'r‘mo'th'e'r
obtained this money from three businesses she owned which she closed in 1990, 2000
and 2015. The money was generated from the liquidation of the stock and the sale of the

property where the business was run.

he money from the proceeds of a
ning, it was established that
fter the-date of the three

43.  Initially, Elskie alleged that her mother obtained partp
sale of immovable property. However, upon further qugs
the proceeds from the sale of this property were recelv
deposits. :

4. In simplé terms, Elskie's explanation is that her mother received Rein ' fom the sale
of the stock of the three businesses which she closed.

&017’7bétwee:tr1 the invéétigators and Elskie's attorney the

45.  Inameeting held on 23 Januagfip
“Hed to the investigators:

following information was also

45.1  The three businesses were
documents were ayditable.

gaanie. an

45.2

not possible to substantiate the%iaim that the amount of R450 200.00 was indeed

46. A |
‘Q ceived by Bk from her mother.

47. fere exists no basis, to hold that Elskie has ‘committed misconduct in the

£nt context with the three deposits.
48.  Weare however that an investigation in respect of Request J is dh-gding. Should

it be found Uiy Request B that a tax offence has been committed by Elskie, this would
chstifuté a breach of SARS's Code of Conduct. Clause 7 of this policy stipulates that
SARS's employees must ensure that they are at all times fully compliant with the tax and

custom laws.

49. Similarly should the DPCI determine in Réquest A and D that criminal misconduct has
occurred in which Elskie is implicated, this would similarly result in a contravention of
clause 6 of the Code of Conduct.

CONCLUSION

50. There exists a prima facie basis to take disciplinary action against Makwakwa as stated
above.

e INBLIBO/EWANGIEA 381311 o - HOGER TGV memssrsesscos i



o,

@

s SNBEIBOHEVWANGIEAISBOEATT Ao smsm s s s ' » e A OGANAO Vg e e

ANNEXURE A

TO BE PLACED ON SARS LETTERHEAD

ALLEGATIONS OF MISCONDUCT

CHARGE 1: BREACH OF SUSPENSION CONDITIONS

1.

2.

On 15 September 2016 you were placed on suspension.

One of the conditions governing your suspension is that you are not to contact SARS
employees without permission from Mr Teboho Mokoena or Commissioner T Moyane..

On 13 January 2017 you telephonically contacted Dion Nannoolal and discussed a
taxpayer and current active tax matter.

Your conduct as set out above is in breach of your suspension conditions.

CHARGE 2: GROSS INSUBORDINATIO‘N

5.

On 11 October 2016 you were remmded and lnstructed by Million Mbatha via email not to
contact any SARS employees whilst you-are on suspension.

Notwnthstandmg this instruction, you again contacted a SARS employee on 13 January
2017 as fully set out in charge one above.

Your conduct constitutes gross insubordination.

CHARGE 3: FAILURE TO ACT IN THE BEST INTEREST OF SARS AND/OR PLACING SARS
IN A POSITION TO BE BROUGHT INTO DISREPUTE

8.

10.

Your suspension and the reasons which brought about your suspensmn have been the
subject of wide media coverage.

Notwithstanding the media attention and your senior position within SARS, you p ceeded
to conduct yourself as set out in charges one and two above. As you are aware |or ought
to be aware should your conduct as aforesaid become publically known it has the
potential to place SARS into disrepute.

Your conduct has a potential of putting SARS into disrepute.

CHARGE 4: ABUSE OF POSITION AND/OR EXERCISING UNDUE INFLUENCE

11.

In contacting Dion Nannoolal as set out in charge 1, you sought to instruct and/or direct

and/or unduly influence Mr Nannoolal in the performance of his duties. Mr Nannolal does

not report to you.
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You had no authority to direct, instruct or influence Mr Nannoolal in the performance of his
duties. Your conduct constitutes an abuse of your position as a senior SARS employee,

and/or exercising undue influence on a SARS employee.

CHARGE 5: BREACH OF SARS INTERNAL ETHICS POLICY- CONFLICT OF INTEREST AND

‘CODE OF CONDUCT AND/OR UNBECOMING CONDUCT AND /OR DISHONESTY

12. On or about 8 February 2012 you were appointed as a director of Biz Fire Worx (Pty) Ltd.
13. You failed to disclose to SARS, your appointment as director of Biz Fire Worx (Pty) Ltd.

14. In representations made as part of an investigation you stated that you had provided the
director of Biz Fire Worx, Mr Lokisane Molea, with financial assistance and strategic
support from approximately 2009. You also stated that you also assisted with ad hoc
funding, advice and planning, as well as supervision of staff.

15. Your conduct as aforementioned constitutes a breach of the Internal Ethics Policy well as
the Code of Conduct in that you knowingly and/or deliberately ‘and/or in circumstances
where you ought to have known you were required to disclose :

15.1 failed to disclose your appointment as director and/or directorship in Biz Fire Worx:

16. Your conduct as aforementioned constitutes a breach of the In_terna'l Ethics Policy well as
the Code of Conduct in that you knowingly and/or deliberately and/or in circumstances
where you ought to have known you were required to obtain permission :

16.1 failed to obtain pérmi'ssio'n to undertake outside employment as required.

17. In addition, given your senior position wit_hin S_ARS, your conduct as aforementioned also
constitutes conduct unbecoming of a person in your position and/or dishonesty.

CHARGE 6: BREACH OF SARS INTERNAL ETHICS POLICY — CONFLICT OF INTEREST-
FAILURE TO DECLARE IMMOVABLE PROPERTY AND RENTAL INCOME AND/OR

UNBECOMING CONDUCT AND/OR DISHONESTY

18. In terms of the SARS internal Ethits Policy and established practice, you are required to
disclose details of immovable property registered in your name and any rental income
received in respect thereof.

19. In 2011 you failed to declare the following immovable property:
19.1 38 Brooklands Ridge
19.2 4 Lavender Lane

19.3 2193 Kosmosdal

20. In 2012 you failed to declare the following immovable property:

20.1 38 Brooklands Ridge
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20.2 4 Lavender Lane
20.3 2193 Kosmosdal
21. In 2013 you failed to declare the following immovable property :
211 2193 Kosmosdal
22. In 2014 you failed to declare the following ‘imn;novable p,roptert)y:' 7
22.1 38 Brooklands Ridge |
© 222 4 lavender Lane
. 22.3 2193 Kosmosdal - ' o .
& |
23. In all the aforementioned years you also failed to declare rental income received in )
respect of 4 Lavender Lane, Summerfield estate.
24.  Your conduct as aforesaid constitutes a breach of policy and/ or practice and given your
senior position within SARS is conduct unbecoming of a person in your position and/or
dishonesty. :
GENERAL
25. SARS reserves the right to amend and/or add to these charges. In the event of an
amendment to these charges, you will be given adequate opportunity to deal with any
further charges brought against you.
26. Your attention is drawn to the SARS disciplinary code and procedure where your rights -

@

and obligations are set out.
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IN THE DISCIPLINARY INQUIRY

HELD AT SANDTON

In the matter between:

SOUTH AFRICAN REVENUE SERVICES i Employer
and

JONAS MASHUDU MAKWAKWA - Employee

FINDINGS

1 INTRODUCTION

1.1 These are findings in the disciplinary hearing between the South African
Revenue of Services (“the employer”) and Mr Jonas Mashudu

Makwakwa (“the employee™).

12 The employer has proffered six (6) aucgations of misconduct charges

against the employee,

1.3 The hearing was held on f27-and 28 July 2017 and again on 15 August

2017.
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2 BRIEF BACKGROUND FACTS

2.1

2.2

23

2.4

On 15 September 2016, the employer served the employee with a notice
of suspension. This was subsequent to the employer instituting an
investigation around the Financial Intelligence Centre report dated 17

May 2016 (“FIC report™),

The FIC report uncovered what it terms “seventy five (75) suspicious and
unusual cash deposits and payments” made into the employee’s bank

account.

Though not directly relevant in these proceedings and for purposes of
completeness, I must mention that the employee consented to the
suspension but has since challenged its validity. That dispute had been

referred to the CCMA.

The terms of the employee’s suspension are as follows:

“a) - you are hereby suspended for thirty (30) working days
with full pay and benefits, pending the outcome of an
investigation and/or subsequent disciplinary hearing.

b) You remain bound by all SARS policies and procedures as
well as the SARS Code of Conduct and all other
applicable policies and procedures.
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c Although your services may not be required by SARS
during your suspension period,.you. need to- be available -
and: contactable by SARS. You are required to -furnish -
SARS with the address and contact details of where you
will reside during your suspension period. ” '

d) You need to obtain permission from the SARS
representative mentioned below before visitiizg’d?zyrSARS'
premises or contacting SARS employees during working
hours; and 7

e .. ” (emphasis added) ~ -

2.5 On 13 January 2017, the employee contacted Dion Nannoolal
(“Nannoolal”) by way of a telephone call and the employer deemed that

to be a breach of his suspension conditions.

2.6 The employer on 19 January 2017 served the employee with a charge
sheet.! Later and on 12 June 2017, a consolidated charge sheet was

served on the employee.

3 THE CHARGES

3.1 The following are the charges that were proffered against the employee:

! For purposes of completeness, an investigation report compiled by the employer’s attorneys of record, Hogan
Lovells (South Africa) cleared the employee of any wrongdoing in respect of the seventy five (75) suspicious and
unusual cash deposits and payments uncovered by the PWC report.
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“CHARGE 1: BREACH OF SUSPENSION CONDITIONS

3.1.1

3.13

On 15 September 2016, you were placed on suspension.

One of the suspension conditions goveming your suspension is
that you are not to contact SARS employees without
permission from Mr Teboho Mokoena or Commissioner T

Moyane.

On 13 January 2017 you telephonically contacted Dion
Nannoolal and discussed a taxpayer and a current active tax

matter.

Your conduct as set out above is in breach of your suspension

conditions.

CHARGE 2: GROSS INSUBORDINATION

3.1.5

On 11 October 2016, you were reminded and instructed by
Million Mbatha via email not to contact any SARS employees

whilst you are on suspension.
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3.1.6 Notwithstanding this instruction, you again contacted a SARS
employee on 13 January 2017 as fully set out in charge one

above.

3.1.7 Your conduct constitutes gross insubordination.

CHARGE 3: FAILURE TO ACT IN THE BEST INTEREST OF
SARS AND/OR PLACING SARS IN A POSITION TO BE
BROUGHT INTO DISREPUTE

3.1.8 Your suspension and the reasons that brought about your

suspension have been the subject of wide media coverage.

3.1.9 Notwithstanding the media attention and your senior position
within SARS, you proceeded to conduct yourself as set out in
charge one and two ébove. As you are aware or oughtrto bé
aware should your conduct as aforesaid become publically

known, it has the potential to place SARS into disrepute.
3.1.10  Your conduct has a potential of putting SARS into disrepute.

CHARGE 4: ABUSE OF -POSITION AND/OR EXERCISING
UNDUE INFLUENCE

3.1.11  In contacting Nannoolal as set out in charge 1, you sought to
instruct and/or direct and or unduly influence Nannoolal in the

performance of his duties. Nannoolal does not report to you.
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You had no authority to direct, instruct or influence Nannoolal
in the performance of his duties. Your conduct constitutes an
abuse of your position as a senior SARS employee, and/or

exercising influence on a SARS employee.

CHARGE §: BREACH OF SARS INTERNAL ETHICS POLICY —
CONFLICT OF INTEREST AND CODE OF CONDUCT
UNBECOMING CONDUCT AND/OR DISHONESTY

3.1.13

3.1.14

3.1.15

3.1.16

On or about 8 February 2012 you were appointed as a director

of Biz Fire Worx (Pty) Limited.

You failed to disclose to SARS, your appointment as director

of Biz Fire Worx (Pty) Limited.

In representations made as part of an investigation you stated
that you had provided the director of Biz Fire Worx, Lokisane
Molea, with financial assistance and strategic funding, advice

and planning, as well as supervision of staff,

Your conduct as aforementioned constitutes a breach of the |
Internal Ethics Policy well as the Code of Conduct in that you
knowingly and/or deliberately and or in circumstances where

you ought to have known you were required to disclose:
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3.1.18
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3.1.16.1 failed to disclose your appointment as director

and/or directorship in Biz Fire Worx.

Your conduct as aforementioned constitutes a breach of the
Internal Ethics Policy well as the Code of Conduct in that you
knowingly and/or deliberately and/or in circumstances where
you ought to have known you were required to obtain

permission:

3.1.17.1 failed to obtain permission to undertake outside

employment as required.

In addition, given your senior position within SARS, your
conduct as aforementioned also constitutes conduct

unbecoming of a person in your position and/or dishonesty.

CHARGE 6: BREACH OF SARS INTERNAL ETHICS POLICY-
CONFLICT OF INTEREST- FAILURE TO DECLARE
IMMOVABLE PROPERTY AND RENTAL INCOME AND/OR
UNBECOMING CONDUCT AND/OR DISHONESTY

3.1.19

In terms of the SARS Internal Ethics Policy and established
practice, you are required to disclose details of immovable
property registered in your name and any rental income

received in respect thereof.
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3.1.21

31,22

3.1.23
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In 2011 you failed to declare the following properties:
3.1.20.1 38 Brooklands Ridge
3.1.20.2 4 Lavender Lane
3.1.20.3 2193 Kosmosdal
In 2012 you failed to declare the following properties:
3.1.21.1 38 Brooklands Ridge
3.1.21.2 4 Lavender Lane
3.1.21.3 2193 Kosmosdal
In 2013 you failed to declare the following properties:
3.1.22.1 2193 Kosmosdal
In 2013 you failed to declare the following properties:
3.1.23.1 38 Brooklands Ridge
3.1.23.2 4 Lavender Lane

3.1.23.3 2193 Kosmosdal
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3.124 In all the aforementioned years, you also failed to declare
rental income received in respect of 4 Lavender Lane,

Summerfield estate.

3.1.25  Your conduct as aforesaid constitutes a breach of policy and/or
practice and given your senior position within SARS is
conduct unbecoming of a person in your position and/or

dishonesty.”

SUMMARY OF EVIDENCE

4.1 The employer called four (4) witnesses. The employee is the only one

who testified on his behalf.

4.1.1 Dion Nannoolal

4.1.1.1 He is a senior manager, High Value Enforcement
Unit, which involves the collection of high value

cases and litigation.

4.1.12  On 13 January 2017 at around 15h32, he received a

call from the employee.
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4.1.1.3

4.1.14

4.1.1.5

4.1.1.6
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The employee advised him that he had received a
call from Mr Rudzani Mukwevho (“Mukwevho”),

a representative of the Mpisane family.

Mukwevho requested an urgent meeting with
Nannoolal. However, due to the fact that he was

on leave, he contacted the employee.

The employee requested that he meet with
Mukwevho, as the Mpisane family needed their tax
clearance certificate and wanted to settle their tax

dispute with SARS.

The employee also mentioned the fact that
Mukwevho raised the question of the assessment
having been done by PriceWaterhouseCoopers
(“PWC”) and not by SARS. Further that if it were
true, that would have been irregular since such
conduct would be contrary to the Tax

Administration Act.



4.1.1.7

4.1.1.8

4.1.1.9

4.1.1.10

4.1.1.11

4.1.1.12
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The employee was aware that he was on leave at
the time and he apologised for disturbing him

during his leave period.

He does not have the power to agree to settlement

agreements and/or compromises.

He agreed to the meeting and requested that it must

be held on Monday 16 January 2017 at 11h00.

But for the employee’s request, he would have met
with Mukwevho during the course of that week
after attending to his emails and familiarising

himself with the merits of the matter.

He sent a text message to Vusi Nqguluana and
advised him that he had received a call from the

employee in relation to the Mpisane matter.

The employee advised him not to do anything

against the law when dealing with Mukwevho.
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4.1.1.13 He acceded to the request because the employee is

his superior and he has respect for him. However,
he was not pressured into doing anything, i.e.

acting in a particular way.

Mr Million Mbatha

4.1.2.1

4.1.2.2

4123

4124

He is an Employment Relations Specialist.

He was tasked with communicating with the
employee regarding his suspension and the various

extensions of the employee’s suspension.

The employee was suspended due to allegations
levelled against him emanating from the FIC

report.

On 11 October 2016, he addressed an email in
which he reminded the employee of his suspension
conditions. The email was sent to the employee
following the Commissioner’s advice that the
employee had attempted to contact him several

times.



4.1.2.5

4.1.2.6

4.1.2.7

4128
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He had further communications with the employee,
during his suspension, owing to the fact that he
was tasked with handling the Lackay matter in

which the employee was a witness.

The employee enquired whether in responding to
Mbatha’s messages, would he not be breaching his

conditions of suspension.

He advised the employee on 26 of January 2017 by
way of a text message that the employee was not
breaching his suspension conditions when he
communicates with him regarding the Lackay
matter as that matter is not related to the FIC report

investigation.

The employer has working hours that are published
for office workers and they are 7h30 to 16h30 and

8h00 to 17h00.
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Teboho Mokoena (“Mokoena”)

4.1.3.1

4132

4133

4.1.3.4

4.13.5

He is employed as the Chief Officer, Human

Capital and Development.

He was involved in assisting the Commissioner,
Thomas Moyane in issuing the suspension (“the

Commissioner”).

He became aware of the telephone call made by the
employee to Nannoolal when he returned from

leave.

He was the individual who was tasked with
facilitating communication between the employee
and the employer, regardless of the fact that the
Commissioner had also been named as the other
person  with whom the employee could

communicate.

The employee never requested permission from

him prior to communicating with Nannoolal.
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4.13.7

4138
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If permission had been requested from him prior to-
the employee communicating with Nannoolal, he
would have considered the circumstances of the
call, the basis of the request and if the employee
has to contact any of his colleagues specifically
who might have to deal with the relevant matters
cited in the request. He would then make a
determination as to whether or not to consult the

line manager of the employee.

In response to the question that I had asked him as
to whether was his authority to grant the employee
permission to speak to SARS employees during his
suspension was only limited to the issues stipulated
in the notice of suspension, he responded in the

affirmative.

This issue was explored by the employer’s legal
representative in an attempt to clarify his response
to the question that I had asked him. He confirmed
the correctness of the response that he had given.
He later changed his answer when the issue was

explored further.
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4.1.3.9  With regard to the employee’s suspension, it was
decided that the employee be placed on suspension
after having considered the seriousness of the
allegations that had been raised against him and
were being investigated. The employer was further
guided by Disciplinary Code and Procedure Policy

provisions dealing with suspensions.

4.1.3.10 He was asked about the limitation that is imposed
by paragraph (d) of the notice of suspension, i.e.
the one that refers to the working hours. His

response was that;

“MR MOKOENA:  Firstly 1, I do not thing that
the working hour’s limitation should find
expression in that paragraph because it places an
unrealistic limitation because working hours differ
Jrom one aspect of our operation to the other.”

414 Ms Tumelo Faith Gopane (“Gopane™)

4.1.4.1  She a manager, Integrity Compliance Officer.

4.14.2  She is responsible for managing security vetting

and conflict of interests at SARS.
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4143 All SARS employees are required to declare all
their private interest on an annual basis between
the period of April and May. The employees are
further required to apply for permission if they

wish to conduct work outside of SARS.

4,14.4 Employees are required to declare all their shares,
directorships and partnerships in accordance with

the Ethics Policy.

4.14.5 She was taken through the declaration on page 79

of bundle A and the following was her testimony:

4.1.4.5.1 She printed the document on 28 of October
2016 after she had been requested by
management as it was relevant to an ongoing

investigation.

4.1.4.5.2 The declaration of April 2011, for purposes
of or under property, only refers to Centurion.

It does not provide the details thereof.
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4.1.4.5.3 The properties situate at 38 Brooklyn’s
Ridge, 4 Lavender Lane and 2193 Kosmosdal
were not found in the declaration form

submitted on 7 December 2012.

4.1.4.5.4 No property was found in the declaration

form submitted on 26 April 2013.

4.1.4.5.5 No property was found in the declaration

form submitted on 1 April 2014.

4.14.5.6 No rental income was declared for the

years 2012 and 2013,

4.146  The employee did not obtain any approval from the

employer for any extra remuneration.

4.1.4.7 If the employee had previously declared property
in a certain year, that property will remain in the
system however, under the profile of that specific

year in which it was declared.
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4.1.4.9

4.1.4.10
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The system requires employees to annually either
update the existing declaration, export the existing

declaration or to create a new declaration.

The manner in which declarations is done is not
prescribed by the policy. However, it is a rule that
exists by virtue of the system used by the

employer.

No action was taken against employees that had

previously not declared.

4.1.5 Mr Jonas Makwakwa (“Makwakwa”)

4.1.5.1

4152

He is the Chief Officer, Business and Individual
Taxes and has been in the employ of SARS for a

period of twenty-two (22) years.

He first met the Mpisane family in March 2009
when he had been deployed to KwaZulu Natal to

provide executive leadership.
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4154

4.15.5

4.1.5.6
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In the year 2012, he was a witness for the employer

in the dispute it had against the Mpisane family,

He believes he was suspended because the FIC

report had wide media coverage and thus his

.continued presence would cause unnecessary harm

or attention to the employer.

From the reading of his notice of suspension, he
was not permitted to contact and or access the
employer’s offices during working hours without

obtaining permission.

He made a telephone call to Nannoolal after he
received a call from the taxpayers’ representative,
Mukwevho, who advised him that he had been
trying to make contact with the employer regarding
the Mpisane matter. Mukwevho advised him that
he urgently needed to meet representatives of the

employer for the following reasons:

4.1.5.6.1 The Mpisane family urgently needed their

tax clearance certificate.
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4.1.5.6.2 The matter was set down in court for the
next Tuesday and Mukwevho was aware of the
PWC report together with the problem

associated therewith.

4.1.5.6.3 The Mpisane family wanted to settle the
matter with the employer prior to the
scheduled court date and this is the reason that

the meeting had to occur on Monday.

4.1.5.7 He did not think he was breaching his suspension
conditions when he contacted Nannoolal as the
latter was on leave, i.e. thus “working hours” were

not applicable.

4.1.5.8 When a matter is the subject of litigation, no
individual at SARS can settle a matter with a
taxpayer. Any settlement and/or compromise is
recommended by a committee .known as a Tier 4
committee that makes recommendations to the

Commissioner.
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4.1.5.9

4.1.5.10

4.1.5.11

4.1.5.12
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He was a witness on behalf of the employer in the
Lackay matter. After Mbatha had contacted him,
he sent a text message to Mbatha as he was not
clear whether by communicating with him in
relation to the Lackay matter, he was breaking his

suspension conditions.

His understanding of the declaration system is that
he is invited by the system and the system will
have all the details and thus serve as evidence of
the declarations of the previous years. The system
will require him to either confirm the current
information as it appears on the system or update

the existing information that is on the system.

His further understanding was that he only needed
to update the system if he wanted to include new
declarations, i.e. those he had never previously

declared.

Brooklyn Ridge and 4 Lavender Lane are
investment properties from which he earns rental

income.
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4.1.5.13 He declared the following properties on the

system:

4.1.5.13.1 2193 Kosmosdal - 2003.

4.15.13.2 38 Brooklyn Ridge and Lavender

Lane - 2009.

4.15.14 He could not make any declaration during
April/May 2012 as the system was not functioning
at that time. He only had an opportunity to make a
declaration when the system began operating in

December 2012.

4.1.5.15 He was a director of Biz Fire Worx (Pty) Limited.
The company was registered in February 2012
however, he could not declare in Apri/May of

2012 as the system was not functioning,

4,1.5.16 He is aware of individuals at the employer who
had failed to make declarations in accordance with

the policy and were never disciplined,
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He underwent a vetting procedure in 2015.

He had the employer’s best interest at heart when
he made the call to Nannoolal. He would never
allow the employer to be placed in a position of

disrepute.

The reason why he called Nannoolal was because
he wanted to avoid SARS bejng embarrassed in

court again at the instance of the Mpisanes.

In response to a question that I put to him, he
stated that the fact that he had made a call to
Nannoolal in respect of matter of Mpisanes would
have had negative consequences to SARS if that

information had leaked.
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5 SUMMARY OF THE PARTIES’ SUBMISSIONS

The employer’s submissions

5.1 Charges 1 to 3

5.1.1 The interpretation of the suspension conditions adopted by the

employee is incorrect.

5.1.2 The employee knew he was required to obtain permission from
Mokoena prior to making the call in issue and the employee

did not obtain such permission.

5.1.3 The Chairperson should take into consideration the judgment
of the Supreme Court of Appeal in Natal Joint Municipality

Pension Fund v Endumeni Municipality?, that outlines the

principles of interpreting written documents.

5.1.4 The employee’s interpretation of his suspension conditions
suggests that he may contact other employees without

Mokoena’s consent provided it is not during working hours.

22012(4) SA 593 (SCA) at para [18]
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Such interpretation, the employer contends, clearly undermines

the purpose of the suspension.

To interpret the suspension notice in any other way would
undermine the purpose of the document and lead to insensible

and unbusinesslike results.

The employee does not dispute having received the email of 11
October 2016. He contends that he was not aware of the
reason for the email, however does not dispute that he did in

fact contact the Commissioner while on suspension.

The email of 11 October 2016 constituted a lawful and
reasonable instruction and the employee’s conduct poses a

deliberate and serious challenge to the employer’s authority.

The employee was aware that there would be negative
consequences to SARS if the call became public knowledge.
The fact that these negative consequences would arise if the

information would be leaked was the employer’s concerns.
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5.2 Charge 4

5.2.1

522

523

5.24
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There was subsequent negative media coverage relating to the
employee breaching his suspension conditions and it being

linked to the Mpisane matter.

There was in reality no need for the employee to intervene on
behalf of the employer. The employer had already
communicated with Mukwevho that they would not do

anything until Nannoolal returned to work.

The employee sought to arrange a meeting with the employer
on behalf of the taxpayer that would otherwise not have

happened any time prior to the court date.

Nannoolal testified that it is out of respect that he acceded to
the employee’s request to depart from the employer’s official
stance and avail himself that would otherwise not have

happened as early as it did.

It does not matter that Nannoolal testified under oath that he
did not feel influenced by the employee. What matters is that

the employee knew that he could influence Nannoolal to
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deviate from the official stance of the employer and that he in -

fact did.

5.3 Charges 5 and 6

5.3.1

532

533

534

The employee did not disclose his appointment as a director
and only disclosed his resignation as a director in December

2012.

Under cross-examination the employee conceded that if a
person is appointed a director in August 2017, in terms of the
Ethics Policy he must not wait until April 2018 to declare his

directorship in the entity.

Full disclosure of private interest is key to the prevention of
and in resolving situations of conflict of interest and upholding

the integrity of the employer.

The message from the Commissioner that accompanied the
Ethics Policy emphasises the importance of full disclosure by
SARS officials and the context within which the Ethics Policy
was drafted and its intended purpose. The message provides as

follows:
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“Good corporate governance is far more
important than legal obligation and oral duty for
the employer: it is also a business imperative. The
employer mission to broaden the tax base and
promote voluntary compliance relies heavily on
how well SARS looks after the public funds
entrusted to it.”
The wording of paragraph 9.1 of the Ethics Policy clearly
creates an obligation on the employer’s official to annually
submit a declaration from April and May. It creates a further
obligation for the employer’s officials to submit an additional

declaration form as and when there are changes in the

officials’ private interests.

The reason for the employee’s resignation as a director in May
2012, i.e that potential conflict of interest, demonstrates the
importance of the obligation to declare changes in private
interest as and when they occur as opposed to April and May

when the annual declaration is submitted.

The employer submits that the employee should be found

guilty of this charge.
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5.4 Charge 6

54.1

542

543

5.4.4

5.4.5

Page 30 of 60

The employee is a qualified auditor and a senior executive at
the employer and yet expects the Chairperson to believe that
he did not understand the policy to create an obligation on him

to declare rental income.

The employee could not give an example of what would
constitute “other interests in land and property”. Therefore,
the policy would have no practical meaning if the employee’s

interpretation were to be accepted.

At a factual level, the employee does not dispute that he did

not declare rental.

Even though Gopane testified that it was her understanding
that the Ethics Policy did not create an obligation on
employees to declare rental income; this must not be accepted

as the employer’s position.

Our courts have been emphatic on this issue: the correct

interpretation of any written document is “a matter of law and



5.4.6

5.4.7

5438
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not of fact and, accordingly, interpretation is a matter for the

court and not witnesses”,

The employer submits that the employee is guilty of
contravening the provisions of the Ethics Policy by failing to
declare rental income for the immovable property situate at 4

Lavender Lane.

In addition to his failure to declare rental income, the
employee failed to annually declare his ownership in certain
immovable property during the years 2011, 2012, 2013 and

2014,

At a factual level, the employee does not dispute that he did
not declare his ownership in these properties for the periods set

out in the charge sheet.

The employee gave. four versions during his testimony as to
why he failed to annually declare his properties. These

versions were that:

54.9.1 He was obliged to declare repeatedly.
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54.9.2 Interests previously declared appearing in
subsequent forms as a result of a change of

description of that interest.

5.4.9.3 Interests previously declared where there has been
no change in the description appearing on the
subsequent declaration form because of a change

ofan interest elsewhere on the form.

5494 Not knowing why the system prints the

information it prints at all.

The employer submits that the employee should be found guilty of all the

aforementioned charges.

The employee’s submissions

6.1 The charges were not drafted by the employer’s employees. Neither

Mbatha nor Mokoena drafted the charge sheet.

6.2 The employer’s assertion that in terms of its Ethics Policy, the employee

was obliged to declare his immovable property every year as well his
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rental income, is a direct contradiction to the evidence that was given by

Gopane, the employer’s only witness with regards to charges 5 and 6.

No evidence was led to demonstrate any entitlement or authority to
interpret the Ethics Policy any different from the interpretation given to

them by their custodian, Gopane.

No evidence was led that the Ethics Committee had ever raised concerns

with any of the employee’s declarations.

If the employer’s contention that interpretation is a matter of law and not
of fact was to be accepted in the circumstances of this case, it would be

prejudicial to the employee in that it:

6.5.1 would entitle the employer to attach an interpretation that is at

odds with the evidence that was given by its own witness; and

6.5.2 undermines the employee’s ability to raise a defence to these

allegations.

This is in the context of the evidence that was given by Gopane to the
effect that the policy imposes the obligation to declare and the system

requires employees to declare annually.
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An employee is entitled to be judged against a clear rule. It does not assist

the employer to refer to cases on contractual interpretation.

The employee finds himself in the position where he is facing discipline

flowing from an interpretation of policies.

Gopane’s clear evidence is that the Ethics Policy does not oblige the

employee to declare his rental income or to duplicate declarations.

Gopane further testified that there is disparity in how the Ethics Policy is

applied.

No evidence was presented by the employer that the:

6.11.1 employee’s telephone call to Nannoolal related to his
suspension or prejudiced the reason for which he was

suspended;

6.11.2  employee knew of the varied and conflicting interpretation of
how he should understand the express prohibition in paragraph

(d) of the suspension notice; and
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6.11.3  employee was aware that the “during working hours”
limitation in the prohibition was to be interpreted as broadly as

suggested by the evidence of Mbatha or Mokoena.

Neither Mbatha nor Mokoena could establish the rule or standard with

which rule the employee was required to comply.

Nannoolal gave clear evidence that there was nothing untoward or

improper with the call of 13 January 2017.

The employee had no entitlement or power to instruct, direct or influence
Nannoolal. The call had no material consequence and the taxpayers
concerned could not gain any advantage as a result of the employee

passing a message about a meeting to Nannoolal.

There is no evidence of disrepute. The fact that the employee had been
charged for a telephone call, the occurrence of which was leaked to the

media, does not prove that the conduct was disreputable.,

The employee was subjected to a vetting process and is in possession of a

security vetting clearance and had never been denied such clearance.



Page 36 of 60

6.17 A crucial determination is whether the evidence presented - at the
disciplinary hearing was sufficient to sustain charges proffered against
the employee in terms of the guidelines laid down in item 7 of Schedule

of the Labour Relations Act 66 of 1995 as amended.

6.18  The employee submits that the employer has failed to prove a prima Jacie

~ case against the employee.
7 RELEVANT CONSIDERATIONS
7.1 Charges 1 to 4 essentially concern the following allegations:
7.1.1 The breach of the suspension conditions.
7.1.2 Gross insubordination.

{ 7.1.3 Failure to act in the best interest of the employer and/or

placing the employer in a position to be in disrepute.

]
L
N

4 Abuse of position and/or exercising undue influence, . .
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The breach of the suspension conditions

7.2

7.3

In order for one to determine the veracity of the allegations relating to the
breach of the suspension conditions, it is important that the principles
relating to suspensions be understood. It is very often that suspensions
get challenged and employers, when this happens, are called upon to

| justify their decisions to suspend employees.

In MEC for Education v Gradwell, the court stated the following:

“[24] The judge’s conclusion that the MEC did not have ‘an objectively

justifiable reason to deny the employee access to the workplace’
was predicated upon his findings that before such a course of
conduct could be justifiable the MEC had to have taken a decision
to conduct an investigation, and that in this instance the MEC had
not done so. The requirement of paragraph 2.7(2) is that the
employer should believe (reasonably) that the presence of the
employee ‘might jeopardise any investigation ..." The judge was
of the opinion that if no decision to investigate is taken before
imposing a suspension, then a condition precedent to the lawful
exercise of the power has not been fulfilled. As he put it: ‘there
ought at least to be a decision to conduct the investigation before
suspension is contemplated.’ He found that the MEC decided to
suspend the respondent before he took a decision to investigate
and hence that the suspension was unlawful. The conclusion, in
my view, sets the standard too high and is in any event factually
erroneous.

3[2012] 8 BLLR 747 (LAC)
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[25]  The learned judge based his Jactual finding on a sentence in the
MEC’s letter 1o the respondent dated 14 July 2010 which reads:

“Please note that a decision to investigate has not yet been
finalised, but this office awaits your further input to
consider whether grounds exist to suspend you on the
basis of the allegations made and/or to JSurther investigate
the allegations received by 1his office.’ ‘

This statement cannot alone serve as categorical proof that the
condition precedent had not been met. The wording of paragraph
2.7(2) does not unequivocally require the employer to take a
conclusive decision to investigate before the power can be
lawfully exercised. It is enough that any (current or Juture)
investigation might be jeopardised. The use of the word “any”
intimates that if an investigation is within contemplation the
precondition will be met. The statement in the letter of 14 July
2010 makes it abundantly plain that such an investigation was
being contemplated, but that due process required the
respondent’s input before a final decision was taken,

[26] But even were a decision to investigate a prerequisite to the
lawful exercise of the power to suspend, the MEC averred, and
the available evidence confirms, that such a decision was in Jact
taken prior to the suspension. In the letter of suspension dated
and delivered to the respondent on 15 July 2010, the MEC stated:

‘Consequently I have decided to commission a thorough
and immediate investigation into the allegations of
misconduct which are levelled against you in Yyour capacity
as Chief Director and acting Superintendent-General
pertaining to the registration and Sunding of the Bessie
Mpelegele Ngwane Care Centre, and all acts and
omissions ancillary thereto. In an effort to allow the
investigation process to continue without any real and/or
perceived hindrance and/or influence on your part and on
the basis of the seriousness of the allegations against you,
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[28]

[29]

30
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I have decided to invoke the provisions of Clause 2.7(2)(a)
of Chapter 7 of the SMS Handbook ...’

In the result, the learned judge’s supposition that the
suspension was unlawful, because there was no objectively
justifiable reason to deny the applicant access to the
workplace when no investigation was under way, was both
legally and factually incorrect.

Aside from that, the judge erred in his approach to
determining the lawfulness of a suspension in terms of
paragraph 2.7(2). His choice not to consider the serious
allegations against the respondent was mistaken. As a
general rule, a decision regarding the lawfulness of a
suspension in terms of paragraph 2.7(2) will call for a
preliminary finding on the allegations of serious
misconduct as well as a determination of the
reasonableness of the employer’s belief that the continued
presence of the employee at the workplace might
Jjeopardize any investigation etc. The_justifiability of a
suspension_invariably rests on the existence of a prima
facie reason to believe that the employee committed
serious misconduct. Only once that has been established
objectively, will it be possible to meaningfully engage in
the_second line of enquiry (the justifiability of denyin
access) with the requisite measure of conviction. The
nature, likelihood and the seriousness of the alleged
misconduct will always be relevant considerations in
deciding whether the denial of access to the workplace was
JLustifiable.

In the present case, the MEC'’s version sets out a detailed
and compelling prima facie case of serious misconduct
against the respondent. As discussed earlier, most of the
allegations were not even canvassed, never mind denied,
by the respondent in reply. The reasons he advanced for
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not dealing with them are at best spurious, if not
misleading. By the same token, the case made by the MEC
that the respondent’s presence at the workplace ‘might
jeopardize _any _investigation’ _was both logical and
Justifiable in_light of the seriousness of the alleged
misconduct. The complaint against the respondent
includes the accusation that the respondent brought
pressure to bear on his _subordinates to act
inappropriately and the assertion that he would be in a
position to do so again were he to remain in_the post.”
(emphasis added)

It is from the prism of court decisions that deal with disputed suspensions

that relevant aspects of this charge should be assessed and determined.

It is common cause that on 15 September 2016, the employee was served

with a notice of suspension.

In terms of the employee’s suspension conditions, he was advised not to
contact any of SARS employees without obtaining permission from the

employer’s representative, Mokoena.

It is also common cause that the employee contacted Nannoolal on 13

January 2017, without obtaining permission.
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The employee’s suspension was effected in accordance with the
employer’s Disciplinary Code and Procedure. Clause 9 of the

Disciplinary Code and Procedure records the following:

7.8.1 The employer may suspend the employee on full pay and

benefits or transfer the employee pending an investigation for a

period not longer than thirty (30) working days:

7.8.1.1 If the employee is alleged to have committed an

offence that is of a serious nature.

7.8.1.2  To stabilise the working environment in order to

conduct a proper investigation into the allegations

levelled against the employee/s, and to avoid the

potential tampering with evidence and/or

interference with the investigation.

7.8.1.3  To minimise any risk and/or potential damage to
SARS property and/or danger to the wellbeing of

other SARS employees during an investigation.
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78.14 To protect and secure witnesses and to avoid

interference or intimidation of witnesses during the

course of the investigation.

It is clear from clause 9 of the Disciplinary Code and Procedure that there
is a requirement for there to be a nexus between an investigation and a
suspension. I am of the view that it is the integrity of the investigation
that the employer seeks to protect through restricting an employee’s
entitlement to communicate with fellow employees while on suspension,

without obtaining permission.

Sensibly interpreted, the prohibition and the need to obtain permission
provides the employer with a safety net through which it is able to
supervise and preserve the aforesaid integrity of its investigation. This
also enables the employer to protect potential witnesses by reserving onto
itself the right to screen, assess and determine the prejudice, if any, that
might ensue on account of permission that is requested by an employee

on suspension, to contact a fellow employee.

It is for this reason that there is no total bar or absolute prohibition for a

suspended employee to contact his/her fellow employees.
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7.12  Where no harm or prejudice might be caused by such request, it does not
seem that there would be a proper reason or basis for the employer to

decline the request.*

7.13  This must be what informed Mbatha’s response to the employee
regarding whether he was breaking his suspension conditions by
communicating with him with regards to the Lackay matter when he

responded by stating that those are “two separate matters”,

7.14  What should also not be ignored is the evidence of Nannoolal when he
stated that firstly there was nothing untoward about the employee’s call
and secondly, that the employee advised him not to do anything unlawful

in his handling of the matter.

7.15  In addition, it is important to note that the subject of the telephone call
did not concern the issue for which the employee had been suspended,
i.e. the FIC report or investigations in respect of issues relating to his
alleged non-declaration, assuming that he was aware that this too was a

reason for his suspension.

4 Sizwe Morgan Mayaba v Commission for Conciliation Mediation and Arbitration ZALCJHB, 364 at para 41 where

the court mentioned the question of integrity and the fact that its protection is one of the purposes of the suspension.
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For one to determine whether the employee breached the conditions of
his suspension, it will also be necessary to consider the meaning of the

words “working hours”,

It was not disputed that when the employee contacted Nannoolal he was

aware that Nannoolal was on leave.

The word “leave” is defined, accordingly to the South African Concise

Oxford Dictionary to mean “time when one has been given permission to

be absent from work or duty.”

Condition (d) of the Conditions of Suspension imposes a restriction or
prohibition on the employee to not contact SARS employees “during

working hours”.

I am of the view that read both sensibly and purposively, the prohibition
that relates to “working hours” cannot apply to an employee that is on
leave since by its very definition, the word “leave” as already indicated

hereinbefore, authorises an employee to be absent “from work or duty”,

It thus cannot, in my view, be said that although an employee has been
given permission to be absent from work or duty, their hours while on

leave, should be interpreted to constitute “working hours”.
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A different way to interpret the words “working hours” is for one to
approach it on the basis that those are the hours that an employee
dedicates and/or devotes to an employer. That cannot be said to be the

case where an employee is on leave. That is their own time.

For these reasons, I conclude that when an employee is on leave, their
time does not qualify as time dedicated and/or devoted to an employer. I

accordingly do not consider same to constitute “working hours”,

Gross Insubordination

7.24

7.25

7.26

7.27

The allegation is that on or about 11 of October 2016, Mbatha sent an
email to the employee. The email referred to the suspension conditions

contained in the suspension notice dated 15 September 2016.

The employer led evidence that the email was sent as a result of the
Commissioner having receiving calls from the employee during his

suspension.

The employer contends that the email from Mbatha served as a lawful

instruction to the employee and the employee failed to adhere thereto.

Having already found that contacting an employee that is on leave does

not amount to contacting such an employee during his “working hours”,



-~

Page 46 of 60

it follows that by contacting Nannoolal, the employee’s conduct does not

amount to insubordination, let alone gross insubordination.-

Failure to act in the best interest of the employer and/or placing the employer
in a position to be in disrepute

7.28

7.29

7.30

7.31

The employer alleges that the telephone call made by the employee to
Nannoolal had the potential of placing it in disrepute and further that the

employee’s actions did not safeguard the employer’s best interest.

The employee conceded that had someone leaked the information that he
made a call to Nannoolal, the matter would receive negative media

attention.

In terms of the South African Concise Oxford Dictionary already referred
to hereinabove, the word “disrepute” is defined to mean “the state of

being discredited”,

When applied to the charge, it means that the employee is being charged
with conduct that could potentially cause the employer to be discredited.
This is premised on the telephone call that he made to Nannoolal and the
potential of that fact, i.e. that he had called Nannoolal, being leaked to the

members of the public.
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7.32 It is important to consider the fact that if SARS had indeed been put into
disrepute on account of the employee calling Nannoolal, it could have
exercised its prerogative of discipline by charging the employee with

such conduct.

7.33  SARS did not charge him the employee’s conduct putting it into

disrepute. It charged him with a potential of putting it into disrepute.

7.34  If the charge had been that of actually putting SARS into disrepute,
principles such as those that were referred to in the matter of HRP

Distribution v National Bargaining Council for the Road Freight Industry

and Two Others,” where the following was stated:

“[19] In this regard, the present circumstances are far removed from
those in Timothy v Nampak Corrugated Containers (Pty) Ltd - - a case
on which Mr Jackson relied. In Nampak, the employee had been
dismissed for having inter alia impersonated an attorney, acting
dishonestly and bringing his employer into disrepute. That could hardly
be equated with sending a few salacious emails to a customer’s employee
‘to make her jealous’, as was Clayton’s intention. As Davis JA said in
Nampak:

‘A reasonable decision maker would have engaged in an
objective evaluation as to whether the employee brought the
company into disrepute. An objective test enjoins an
examination, in all the circumstances, of the nature of the

$[2013] 3 BLLR 283 (LC)
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conduct, evaluates the turpitude and seriousness thereof and
then makes an evaluation as to whether the charges can be
sustained.’

[20] In this case, the employee’s actions, albeit childish and

deliberate, are not of such a serious nature that it can be said to
have brought the company into disrepute. It does not equate to

‘turpitude’, i.e. depravity or base action of the kind that would
bring the company (as opposed to the employee) into disrepute.”

would have become applicable.

7.35

7.36

7.37

If the employee had been charged with having actually brought the
employer into disrepute through making this phone call, his conduct
would have had to be examined through an objective test as alluded to in
the above legal authorities and to determine whether, as a matter of fact,

his conduct did bring the employer into disrepute.

In such an instance, the presence or absence of the element of turpitude

would have had to be examined.

Having regard to both the evidence of the employee and that of
Nannoolal, taking into account what the subject matter of the
conversation was about, it cannot be disputed that the totality of the
evidence does not exhibit the presence of turpitude. To the contrary, it

does not.
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I am mindful of the fact that the employee was only charged with the
potential and not actually bringing the employer into disrepute. I'am also -
mindful of the fact that the employee admitted that if the fact that he had
made a telephone call had leaked, it would have had negative
consequences for SARS. However, that would not have been the end of
the matter. If SARS was aggrieved thereby and having been satisfied that
such conduct did put it into disrepute, it would have so charged the

employee.

It is also important to have regard to the fact that one of the complaints
by the employer regarding this conduct is that the employee failed to act

in its best interest.

In this regard, the employee stated that when he made the telephone call,
he was motivated by the employer’s best interests and the desire to avoid

a repeat of SARS being embarrassed at the hands of the Mpisanes.

The employer states that there was no need for the employee to intervene

since its interests were not at risk, for the reasons stated hereinearlier.

What the employer’s evidence does not show however is that the

employee knew that the employer’s interests were not and could not have
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been at risk at the time that he made the telephone call but proceeded to

call Nannoolal, nonetheless.

Given the fact that what is stated in paragraph 7.42 above does not arise
in this case, it begs the question whether the employee’s explanation
regarding his motive for making the telephone call can be dismissed or
rejected out of hand. If so, does the evidence point to any other motive

and what is it?

It is common cause that Nannoolal had no authority to settle with the
taxpayer and that no attempt was made by the employee to either instruct
or influence him to settle with the Mpisanes. To the contrary, he was

expressly told not to act contrary to the law.

It is clear that by telling Nannoolal not to act contrary to the law, the
employee was making it plain to him that the Mpisanes should not gain
any unfair advantage in how Nannoolal was going to deal with the matter,

flowing from that telephone call.

Nannoolal did not give evidence that the employee unduly influenced
him in the performance of his duties. The sum total of the action that was
taken by Nannoolal consequent or premised upon the telephone call that

he received from the employee, was to arrange a meeting on Monday as
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both he and the employee were not aware that the court matter that was

set down for the following Tuesday, was no longer going to proceed.

I accept Nannoolal’s evidence that but for the telephone call, he would
not have scheduled the meeting for the Monday. However, that evidence
must be viewed in the totality of the context of the entirety of his
evidence. Although this meeting was convened on Monday, it was called
or arranged in circumstances where the employee had made it clear and
Nannoolal also understood that lawful conduct was expected on his part

in dealing with the matter.

Our law often refers to the trite principle that where there is cause but no
effect, that conduct is not actionable. By way of example, if there is a
collision between two vehicles and one of them was driving at 120 kph in
a 60 km zone, it does not follow that proving this fact establishes

causality. Causality will still have to be established at a factual level.

The same principle applies here in that the calling of such a meeting
without any undue influence, exerting of authority and no instruction for
any unlawful advantage to be secured on behalf of the Mpisanes, amounts

to cause without any effect.
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7.50  Iaccordingly find that there is no basis to reject the employee’s evidence
read together with that of Nannoolal, that he was motivated by the

employer’s best interests when he made the telephone call.

7.51 It accordingly follows that the employee’s conduct does not constitute an
abuse of his position and/or an attempt to exercise improper influence, let

alone influence on a SARS employee. I elaborate further hereinbelow.
Abuse of position and/or exercising undue influence
7.52  In dealing with this allegation, regard must be had to the following:

7.52.1 Nannoolal in his evidence testified that he did not feel

pressured by the employee.

7.52.2  The employee advised him to act in a lawful manner in his

handling of the matter.
7.52.3  There was nothing untoward with the call from the employee.

7.52.4  The employee is not his direct line manager.
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7.52.5  He does make settlement agreement and/or compromises with
the taxpayer. A committee named Tier 4 is vested with that

authority.

7.52.6  He acceded to the request of the employee because he respects
the employee however, he advised that he would acted in the
same manner had he been requested by other colleagues of his

who are also involved in the Mpisane matter,

7.53  The employer’s contention that the employee intended to pressurise
Nannoolal, irrespective of whether Nannoolal felt that he was being
pressured to act in a particular manner or not, is difficult to sustain based

on the aforementioned objective facts.

7.54  There is simply no basis to find that the employee intended to pressurise
Nannoolal and/or abused his position and/or exercised undue influence in
circumstances where no direct or meaningful outcome to the benefit of
the taxpayers could be obtained by virtue of that telephone call. 1

accordingly reject the employer’s contentions in this regard.

Charges 5 and 6 relate to the employee’s failure to make certain declarations as
prescribed by the Ethics Policy

7.55  Itis alleged that the employee failed to disclose the following:



7.56

7.57

7.55.1

7.55.2

7.55.3
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His investment properties as recorded under charge 6 above.

His rental income in respect of the abovementioned properties.

His directorship position at Biz Fire Worx (Pty) Limited.

The employer deems same as a violation of clause 9 of the Ethics Policy

as well Clause 5 of the Ethics Code of Conduct,

Gopane under cross-examination conceded to the following:

7.57.1

7.57.2

7.57.3

7.57.4

The repeated declarations are not prescribed by the Ethics

Policy.

It is a rule of the system utilised by the employer that there be

repeated declarations.

The system was not functioning from April 2012 until

December 2012.

The Ethics Committee would address correspondence

highlighting an employee’s non-compliance with the rules.
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There are numerous other employees who had not declared
their properties and assets, however they were not subjected to

such disciplinary processes.

It is common cause that the employees are required to declare their assets

and further required to request permission prior to engaging in any work

outside of the employer in order to avoid possible conflict of interests.

The employee in his evidence admitted the following that:

7.59.1

7.59.2

7.59.3

7.59.4

7.59.5

he was indeed a director at Biz Fire Worx (Pty) Limited,

the company was registered in February 2012 and he resigned

in May 2012;

he could not declare because in April the System was not

functioning;

he had declared his properties previously and was not aware

that he had to declare annually;

he was subjected to a security vetting procedure and he

obtained the security vetting clearance certificate in 2015; and
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7.59.6  he did not know that he was supposed to declare his rental

income.

7.60  There is confusion regarding how the system of declaration operates and

what was required of the employees.

7.61  The employer contends that the evidence of Gopane should be ignored
and that since interpretation is a question of law and not of fact, the
question should be determined purely by way of an interpretational

exercise.

7.62  While I agree with the employer that interpretation is a question of law
and not a question of fact, contextual evidence based on decisions such as
that of Natal Joint Municipal Pension Fund supra and Bothma-Batho

Transport (Edms) Bpk v S Bothma and Seun Transport (Edms) Bpk.® is

permissible in the process of interpretation.

7.63  Insofar as the allegation of failure to declare is concerned, the question of
the correct interpretation does not become relevant in the circumstances

of this case due to the fact that both on the version of the employer per

62014 (2) SA 494 (SCA) at paras [10]]12]
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the evidence of Gopane and that of the employee, no punishment was

metered out against employees that had failed to declare in the past.

Due to the fact that the employer’s witness is the one that referred to this
fact and no other witness was called by the employer in an attempt to
correct that evidence and/or to present different facfs in that regard, the
employee does not need to satisfy the requirements set out in the matter
of ABSA v Naidu,” where the court makes it clear that in seeking to
invoke the parity principle, an employee must do more in an effort or
attempt to demonstrate that the case(s) he/she seeks to rely upon, are
indeed comparable to the allegations of misconduct with which he/she

has been charged.

It is important to bear the following four tenents or pillars on which the

process of discipline rests:
7.65.1 There must be a rule.
7.65.2 The rule must be known.

7.65.3 The rule must have been breached.
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7.654  The rule must be consistently applied.

7.66  On the basis of the evidence presented in respect of failure to declare, I
find that by charging the employee, the employer has inconsistently
applied discipline and for that-reason, theré is no basis to find the

employee guilty of that charge.

7.67  The existence of the "réﬁﬁiré’ménf for the emi)loyee to ’ébtain permission
to undertake outside employment is common cause together with the fact
that it was not complied with. The purpose of requesting and obtaining
permission for engaging in any work outside of that of the employer is for

purposes of avoiding possible conflict of interest.

7.68  The employee has given evidence regarding the security vetting
procedure and the security vetting clearance certificate that he obtained
pursuant thereto. He gave evidence that anything that he did not declare
that he was required to declare, would have been detected in that process.
The fact that he was furnished with a security vetting certificate is

indicative of the fact that there was no transgression on his part.

7[2015] 1 BLLR 1 (LAC) para 36
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Although the employee did not disclose his appointment as a director of

Biz Fire Works (Pty) Limited, he declared his resignation.

In all instances of non-declaration on which the employer seeks to rely, it
is important to note that there are none that the employer established of

its own accord, that are not on its system.

The complaint is either that of failure of declaring repetitively or
declaring the resignation in circumstances where the appointment as a

director had not or was not declared.

It would be artificial to seek to distinguish between not having declared
the appointment as a director and failing to request permission prior to
engaging in work outside of that of the employer in order to avoid
possible conflict of interest. The fact of the matter is that it is his
appointment as a director that enabled him to or through which he
performed work outside of that of the employer. In this instance, the two
acts are inextricably linked and the splitting is impermissible since the

one is a consequence of the other.

Accordingly, having found that the employee should not be held

responsible for his failure to declare in circumstances where other
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employees had also not ‘déclared in the past and no disciplinary action

was taken against them, I also find the employee not guilty in this regard.

7.74 In addition, I also find that there is no evidence that establishes conduct

that is either unbecoming and/or dishonest on the part of the employee.

CONCLUSION

For the reasons set out hereinabove, I find the employee not guilty of all of the

charges that are levelled against him,

Chambers
SANDTON

13 October 2017






