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A: INTRODUCTION 

1 The Chamber of Mines of South Africa thanks the Parliamentary Portfolio Committee for the 

opportunity to make these written submissions to the Committee.  These submissions will be 

in four parts, namely Part A being this introduction, Part B which will deal with key issues, 

Part C which will deal with wording issues, and Part D by way of conclusion. 

2 About the Chamber Of Mines 

The Chamber of Mines is a voluntary employer organisation which supports and promotes the 

South African mining industry.  It provides strategic support and advisory input. 

The Chamber on behalf of its members undertakes advocacy and lobbying but has no 

executive authority over its members. 

The Chamber’s members comprise 38 major mining companies, 32 junior mining companies, 

and four associations (the Aggregate and Sand Producers Association of South Africa 

(ASPASA), the South African Diamond Producers Organisation (SADPO), the Association of 

Shaft Sinkers and South African Mining Contractors, and the Clay Brick Association of South 

Africa (CASA)). 
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The Chamber’s member companies represent more than 90% of South Africa’s mineral 

production by value, contribute approximately R11,3 billion in taxes per annum, and employ 

approximately 400 000 people directly.   

All Chamber members are required to sign and adhere to a Membership Compact. The 

Compact is a mandatory code of ethical business conduct to which members of the Chamber 

subscribe. The members are obliged to conduct their business according to the agreed 

Chamber values which dictate the minimum standards of conduct required of them. 

B: KEY ISSUES 

1 Terminology in regard to reconnaissance, prospecting, exploration, mining, production 

and processing 

The term “primary processing” is an undefined term which is used in various clauses 

commencing with clause 4(b) (s24C(2A)(b), where also the term “extraction” is proposed to be 

deleted.  This raises a key issue throughout the Bill, namely that since in terms of s24C(2A) 

the Minister of Mineral Resources is identified as the competent authority where a listed or 

specified activity is or is directly related to (i) prospecting or exploration of a mineral or 

petroleum resource or (ii) primary processing of a mineral or petroleum resource, the terms 

should accord with the terms which are used in the Mineral and Petroleum Resources 

Development Act, 2002 (“MPRDA”). Those defined terms in the MPRDA are “reconnaissance 

operation”, “prospecting operation”, “exploration operation”, “mining operation”, “production 

operation”, and “processing”.  It is suggested that reference to “prospecting” and “exploration” 

used in s24C(2A)(a) be extended to also include reference to a “mining operation”, “production 

operation” and “reconnaissance operation”  as defined in section 1 of the MPRDA.    

The term “primary processing” is not a term used in the MPRDA.  When processing of 

whatsoever nature (primary or secondary) is considered by the holder of a right , permit or 

permission granted or issued in terms of the MPRDA, such processing falls within the definition 

of “mining operation” whereas if it is not conducted by such holder then such processing does 

not fall within the definition of “mining operation”.  Although the definition of “processing” in s1 

of the MPRDA refers to “winning”, actual mining would not normally be regarded as 

processing.  It is therefore suggested that the term “primary processing” be omitted in the Bill 
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in favour of use of the above defined terms in the MPRDA.  Each such term would then be 

inserted into the definitions in s1 of the National Environmental Management Act, 1998 

(“NEMA”) with a statement that those terms bear the meaning in s1 of the MPRDA. 

There would need to be consequential amendments to the listed activities relating to mineral 

and petroleum resources under the 2014 Listing Notices 1 and 2 as amended in GN 327 AND 

325, GG 40772 of 7 April 2017.  

2 Terminology in regard to financial vehicles and latent  impacts 

In clause 1(c) of the NEMLA Bill 2017, amendments are proposed in relation to the definition 

of “financial provision”. On 10 November 2017, the Minister responsible for environmental 

affairs (“the Minister”) published the draft Regulations pertaining to the Financial Provision for 

Prospecting, Exploration, Mining or Production Operations (2017) (“the 2017 Draft FP 

Regulations”) to amend provisions of the Financial Provisioning Regulations, 2015 (“the 2015 

FP Regulations”) published in Gazette 39425 under GNR 1147 of 2015.  

The Chamber submits that the reference to the term “bank guarantee” in the NEMA definition 

of “financial provision” should be amended to refer to “financial guarantee” being the term 

referred to in the 2015 FP Regulations and the 2017 NEMA FP Draft Regulations.  

During the bilateral meetings regarding the financial provisioning regulations, the Department 

of Environmental Affairs had agreed that since latent defects are of their nature unknown and 

cannot therefore be provided for, the references to “latent” impacts in those regulations should 

be deleted. As a consequence, in the 2017 Draft FP Regulations, the word “latent” 

environmental impact is removed. While this development has been welcomed in the 

submissions by the Chamber to the 2017 Draft FP Regulations, the Chamber submits that for 

the same reason, wherever reference is made in NEMA to “latent” impacts, such references 

should also be deleted. 

3 Clause 4(e) (s24C(12)): Simultaneous applications 

Proposed s24C(12) in the context of environmental authorisations required for mineral or 

petroleum activities, which contemplates simultaneous application for licences or permits  

(where SEMA listings are triggered),  should uniformly refer to environmental authorisations.  
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While the wording in s24C(12) refers to an environmental authorisation under the NEMA; and 

permits and licences in respect of SEMA’s, the definition of “environmental authorisation” in 

section 1 of the NEMA includes “…a similar authorisation contemplated in a specific 

environmental management Act.” The use of environmental authorisation as well as licences 

and permits should be clarified with reference to the definition of “environmental authorisation”.  

4 Clause 5(b)(s24G(1A)): Applications in respect of unlawful commencement 

4.1 In the proposed s24G (1A) (a) and (b) it is proposed that a person in control of or a successor 

in title to land on which “a person” (i.e. someone else) has unlawfully commenced a listed 

activity or listed waste management activity may apply for rectification, and then in terms of 

s24G (4) it is proposed that such person in control or such successors-in-title must pay an 

administrative fine which may not exceed R 5 million.   

4.2 It is submitted that conceptually the proposed provisions are incorrect.  Section 24G is a “truth 

and reconciliation” provision by a person who has acted unlawfully, not by a person in control 

or by a successor who has done nothing wrong.  There cannot therefore be any legal 

justification to require that such a person in control of land or a successor in title-to-land on 

which an unlawful activity was undertaken lodge an application in terms of s24G let alone for 

an administrative fine to be imposed, since they have not acted unlawfully and committed no 

offence. The Chamber also submits that the concept of “control” is open-ended and undefined 

in the NEMA and cannot serve as a trigger event on which unlawful conduct is premised, which 

in turn requires the submission of an application under section 24G of the NEMA. 

4.3 It is therefore submitted that clause 5(b) should be deleted and the amendment proposed in 

clause 5(c) omitted. 

4.4 Section 24G should also be rendered applicable to contraventions of the National 

Environmental Management: Air Quality Act, 2004, in which regard see Part B, paragraph 21, 

below. 

4.5 If this provision is to be implemented, the Section 24G Regulations and fine calculator should 

allow for no fine to be allocated where the applicant was not responsible for obtaining the 

environmental authorisation or waste management license triggering the need for a section 

24G application. 
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5 Clause 6 (s24N(2)): Content of Environmental Management Programmes 

It is submitted that the details being provided for by the legislature in s24N (2) is preferable to 

leaving such details to prescription by regulation.  It is difficult to comment on this without 

knowing what is wrong with the current legislatively determined content and what is intended 

to be prescribed.   

6 Clauses 7(a) and (b) (ss24 O(2) and (2A)): Consultation with State Departments 

6.1 In relation to s24 (2), the Chamber requests the deletion of the reference to an Environmental 

Assessment Practitioner (“EAP”).  The responsibility for inter-departmental consultation should 

be on the competent authority and the fact that the EAP may assist with such consultation 

should not derogate from the fact that it is and remains the responsibility of the competent 

authority. For the reasons more fully set out in paragraph 6.2 below, the competent authority 

must ensure that all the relevant State Departments are consulted. 

6.2 No reason is given in the explanatory memorandum for the deletion of s24 O (2A) which 

provides that when the matter relates to prospecting, exploration, mining or production, the 

request for comment must be submitted by registered mail. The Chamber submits that the 

undertaking of reconnaissance, prospecting, exploration, mining, production, and processing 

operations result in multi-faceted and integrated environmental impact implications that may 

concern multiple departments administering laws relating to matters affecting the environment. 

It is important to ensure that all relevant State Departments are consulted and that proper 

record keeping in relation to the inter-departmental decision making process is maintained. 

The deletion of s24 O (2A) creates an administrative and potential evidentiary gap. It is 

submitted that the inclusion in s24 O (2) of a reference to an EAP should not do away with the 

need for s24 O (2A), although perhaps the words “by registered mail” could be deleted to allow 

for flexibility in regard to the method of submission. 

7 Clause 8 (s24P): Financial Provision 

7.1 In regard to terminology relating to prospecting, exploration, mining, production and 

processing, see Part B, paragraph 1, above. . 

7.2 Throughout, after the word “resource”, the word “or” falls to be deleted. 
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7.3 The financial provision should be there to address the final closure measures and for the 

management of residual post closure impacts and not for “progressive rehabilitation”. The 

word “progressive” should be deleted throughout as the funding for progressive rehabilitation 

is accounted for in the operational budget. The use of the term “progressive rehabilitation” is 

also not in line with the terminology used in the 2015 FP and 2017 Draft FP Regulations. The 

FP Regulations provide for “annual rehabilitation”, “final rehabilitation” and “remediation” and 

“management” of residual environmental impacts. There is no reference to “progressive 

rehabilitation”.  

7.4 The Chamber submits that the insertion of the word “mitigation” in Clause 8 is superfluous as 

mitigation is conceptually included with rehabilitation and remediation and is similarly not 

provided for as a stand-alone term in the 2015 FP and 2017 Draft FP Regulations. The 

Chamber also proposes the insertion of the words “remediation and management of residual 

environmental impacts as identified in an environmental risk assessment report” throughout 

Clause 8 after the newly inserted words “…post closure…” to bring the wording in line with the 

2017 Draft FP Regulations.  

7.5 In the proposed s24P(1A) the reference to “annually comply” seems unnecessary as the 

obligation is to comply at all times and to do annual assessing for updating which is required 

in the newly amended s24P(3)(a). 

7.6 In the proposed s24P(1B), last line, reference should be made to measures that are identifiable 

from the  annual rehabilitation plan contemplated in the 2015 FP and 2017 Draft FP 

Regulations and which are reasonably possible to be undertaken: in order to accord better 

with the test of reasonableness which appears in s28 of NEMA.  In any event, what is required 

to be done by way of rehabilitation will appear from the annual rehabilitation plan, the final 

rehabilitation, decommissioning and closure plan and the approved environmental 

management programme, so that the words “possible to be undertaken” could alternatively be 

replaced by the words “required to be undertaken in terms of the annual rehabilitation plan, 

the final rehabilitation and closure plan and the environmental management programme 

contemplated in section 24N”. 
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7.7 In the existing s24P (2) the failure to rehabilitate or manage any impact should more explicitly 

be linked to the environmental management programme contemplated in s24N and the annual 

rehabilitation plan. 

7.8 In the proposed s24P (3) (b) the holder or holder of an environmental authorisation must every 

three years submit an audit report to the Minister responsible for mineral resources on the 

adequacy of the financial provision from an independent auditor. This is not aligned with 

regulation 12(4) of the 2017 Draft FP Regulations. The Chamber submits that the aforesaid 

regulation must be amended to provide for the three year submission period proposed by s24P 

(3) (b) of the NEMLA Bill.   

7.9 In s24P (4) (a), it would be preferable for the words “independent assessor or reviewer” to only 

refer to “independent assessor” as contemplated in the 2015 FP and the 2017 Draft FP 

Regulations. The Chamber submits that an independent assessor could include an 

independent “environmental assessment practitioner”. In s24P (5) (b), the Chamber takes note 

that a reference to “latent” impacts has now been removed from the text. However, the 

Chamber submits that:  

(1) The reference to “other environmental impacts” does not accord with the conceptual 

division between annual / concurrent, closure, and post-closure rehabilitation and 

should be deleted. The term “other environmental impacts” does also not accord with 

the aforementioned terms which are similarly used in the 2015 FP and 2017 Draft FP 

Regulations.  

(2) The Chamber proposes the deletion of the words “…in perpetuity..” The Chamber 

supports the wording in s43(6) of the MPRDA, either as it currently exists, or as it is 

proposed to be amended by clause 31(f) of the MPRDA Amendment Bill B15D-2013.  

The latter provides for retention “for such period as the Minister may determine having 

regard to the circumstances relating to the relevant operation, which portion and period 

must be determined in the prescribed manner”. 

(3) Some mechanism must be provided for return of the financial provision once it 

becomes clear that there are no longer any residual impacts (and that pumping of 
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polluted or extraneous water is no longer required) , as is provided for in the NEMA 

and MPRDA. 

(4) The formulation of retention in perpetuity irrespective of the circumstances constitutes 

an expropriation of money within the meaning of s25 of the Constitution of the Republic 

of South Africa, 1996 (“the Constitution”) and for which the State would have to pay 

compensation in the absence of provision for which s24P(5)(b) will be unconstitutional. 

(5) In the proposed s24P(5)(c): 

(a) the concept of “cession” cannot operate in regard to a guarantee or a trust, nor 

is it justified in that the guarantee or trust should simply, in respect of the 

determined portion of the financial provision secured thereby, remain in place; 

(b) if there is to be a cession, provision needs to be made for investment of the 

ceded funds for the benefit of the cedent and there would need to be 

consequential changes made to the Income Tax Act (“ITA”) to allow for this in 

the context of trusts or rehabilitation companies as currently it is not permissible; 

(c) it also raises the issue as to whether these financial implications do not suggest 

that such provisions need to be in a money bill and to follow the process of 

adoption of a money bill in terms of s77 of the Constitution; 

(d) since in terms of s24R(1) the holder remains responsible for environmental 

liabilities notwithstanding the issuing of a closure certificate, there needs to be 

some mechanism in s24P(5) whereby the holder can draw down on the financial 

provision which has been retained by and ceded to the Minister in terms of 

ss24P(5)(b) and (c); alternatively s24R(1) would need to be amended to provide 

that the holder’s responsibility ceases on the issuing of a closure certificate, 

leaving it to the Minister to use the portion of  financial provision which has been 

retained by or ceded to the Minister. 

7.10 As stated in the explanatory memorandum, clause 8 does not accord with the MPRDA or with 

the ITA, which, it is submitted, contain provisions which are preferable to those in clause 8 of 

the Bill.  
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8 Clause 9 (s24R(2)): Mine Closure 

For the reasons in Part B, paragraph 7 above, it is submitted that the formulation in s24R (2) 

is preferable to that in clause 8 of the Bill, and should therefore be retained except that the 

word “latent” should be deleted. 

9 Clause 11 (s28): Duty of Care and Remediation 

9.1 As mentioned in Part C below, if the references to “Municipal Manager” and to ”Municipality” 

are to be retained, they need to be defined. 

9.2 In s28(4), 7th line, it is suggested that the words “the duty of care” be replaced by a reference 

to “subsection (2)”. 

9.3 Section 28(4A) should be amplified to provide for all the concepts which are envisaged in 

ss3(2)(b) and (3) of the Promotion of Administrative Justice Act, 2000 (“PAJA”). In particular 

the Chamber submits that a reference to “…advanced notice in writing…” referred to in the 

fourth line of ss (4A) should be aligned with the text in ss 3(2)(b)(a) of the PAJA which refers 

to “adequate notice”. The Chamber submits that advance notice may not constitute “adequate 

notice” in all circumstances as contemplated in the PAJA. Notwithstanding, should the wording 

be retained, the Chamber submits that a reference to “…advanced notice…” should be 

amended to “…advance notice…”  

9.4 In ss28(9) and (11), the Chamber disagrees with the deletion of proportional liability and with 

the replacement thereof with joint and several liability.  Proportionality was recently favourably 

viewed by the court1 in relation to an order suspending operations at the whole of a mine 

instead of the relevant part of the mine, in terms of s54 of the Mine Health and Safety Act, 

1996 (“MHSA”).  Similarly, the Chamber submits that there can be no justification for joint and 

several liability in relation to s28 of NEMA, and that such joint and several liability would 

constitute an expropriation of money within the meaning of s25 of the Constitution, for which 

the State would have to pay compensation in relation to any excess thereby recovered from 

any particular person. 

                                                           
1 In AngloGold Ashanti Ltd v Monambi & Others, LCJ J2459.2016, 4 November 2016. 
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9.5 The fact that, as raised in the explanatory memorandum, it may be impossible to determine 

the degree of responsibility, is not an excuse for imposition of joint and several liability. The 

imposition of joint and several liability does also not accord with the adoption of causality as 

the trigger for the activation of the statutory duty of care as contemplated in section 28(1) of 

the NEMA. The Chamber submits that proportionality is inherent to the concept of causality, 

on which the statutory duty of care is premised. Proportionality is also inherent to the manner 

in which causality is expressed in the duty of care.  

9.6 The Chamber submits that the imposition of joint and several liability presumes liability in 

absolute terms as opposed to the principle of a degree of responsibility attributed to such a 

person which supports the apportionment of liability.  

9.7 The Chamber submits that the principle of proportionality linked to the degree of responsibility 

identified, should be retained and that reference to joint and several liability be removed.  

10 Clauses 12 (a) and (b) (s31BB): Designation of Environmental Mineral and Petroleum 

Inspectors 

10.1 The Chamber disagrees with the proposed amendments to empower the Minister of Mineral 

Resources to appoint as an inspector a staff member of any Organ of State. 

10.2 The term Organ of State is defined in s1 of NEMA to mean an Organ of State as defined in 

the Constitution.  The definition in s239 of the Constitution reads: 

“organ of state” means – 

(a) any department of state or administration in the national, provincial or local sphere of 

government; or 

(b) any other functionary or institution – 

   (i) exercising a power or performing a function in terms of the Constitution or a 

provincial constitution; or 

  (ii) exercising a public power or performing a public function in terms of any legislation,  
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but does not include a court or a judicial officer;”. 

That definition is very broad, so that for example the Lebowa Mineral Trust, Iscor, and PetroSA 

have all been held to be Organs of State.2  Similarly, the State mining company, African 

Exploration Mining and Finance Corporation Ltd, was regarded as an Organ of State to which 

s106 (Exemptions) of the MPRDA applied in that3 the Minister of Mineral Resources exempted 

it as an Organ of State from various provisions of the MPRDA.  Other such exemptions have 

been granted to the National Parks Board, the National Roads Agency, the National Ports 

Authority, and the Airports Company of South Africa. 

10.3 Although such entities perform public functions in terms of legislation, they are not regulatory 

bodies and their staff are not qualified to fulfil regulatory functions such as inspectors do.  

Furthermore, for example, the State Mining Company African Exploration Mining and Finance 

Corporation Ltd cannot be both regulated and a regulator since that results in a conflict of 

interest contrary to the requirements for public administration in Chapter 10 of the Constitution. 

11 Clause 13 (s31D(1)(c)): Enforcement of Provincial Legislation 

The Chamber would wish to see that the inspectorate under the DMR (“environmental mineral 

and petroleum inspectors / EMPI’s”) have the powers of enforcement over the mining industry 

insofar as the one environmental system is concerned, however the remit of what is intended 

here by the new inclusion of a reference to provincial legislation will make this role extremely 

wide and undeterminable. The principle should be that there not be overlapping powers of 

enforcement that can be applied differently by different enforcement agencies over the same 

activities. The Chamber submits that this principle should find application throughout NEMLA 

Bill insofar as duties and function are assigned to municipalities, municipal managers and 

municipal councils.  

The Bill does not propose to amend in s31D(2A) the reference to environmental mineral and 

petroleum inspectors as opposed to environmental mineral resource inspectors. 

                                                           
2 See Lebowa Mineral Trust v Lebowa Granite (Pty) Ltd [2001] 2 All SA 388 (T); Mittalsteel South Africa Ltd v Hlatshwayo 2006 CLR 485(A); 
and Sebenza Forwarding & Shipping Consultancy (Pty) Ltd v Petroleum, Oil and Gas Corporation of SA (Pty) Ltd t/a PetroSA and Another 
2006 (2) SA52 (C). 
3 by GN 1081 GG 31485 of 10 October 2008, which was however subsequently withdrawn. 
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12 Clause 14: (s31E): Prescribed Standards for Inspectors 

Section 31E would empower the Minister of Environmental Affairs to prescribe standards and 

a code of conduct also for environmental mineral and petroleum inspectors.  The Chamber 

submits that given the role of the Minister of Mineral Resources in terms of s24C(2A), these 

functions should be allocated to the Minister of Mineral Resources. 

13 Clause 16(b) (s31G(1(b)): Investigation on reasonable suspicion 

13.1 Section 31G(1)(b) currently empowers an investigation on “reasonable suspicion”, which 

words are intended to be deleted. 

13.2 In the explanatory memorandum reference is made to the practical challenge whereby an 

investigation can turn a mere suspicion into a reasonable suspicion.  That is however contrary 

to the right to privacy in terms of s14 of the Constitution whereby everyone has the right to 

privacy which includes the right not to have their person, home or property searched or their 

possessions seized.  That is indeed the reason why in the Criminal Procedure Act, 1977, 

searches can take place only on the authority of a warrant issued by a magistrate. The 

reference to a reasonable suspicion needs to be retained. It is therefore submitted that clause 

16(b) should be deleted. 

14 Clause 17(s31H): General Powers of Inspectors 

14.1 Clause 17(a) proposes to delete the reference to reasonable submission in s31H(1)(a).  What 

has been said in Part B, paragraph 13 above, applies equally here. 

14.2 The new s31H(1)(k) begs the question of what a lawful instruction is, therefore contravenes 

the rule of law requirement in s1(c) of the Constitution, and should be deleted. 

15 Clause 22(s31M): Objections to compliance notices 

15.1 The Minister of Mineral Resources is not an appeal authority in terms of s43 (save in respect 

of a directive in terms of s28(4)).  Since an appeal in terms of s43 would lie against a 
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compliance notice in terms of s31L, it is not clear how s31M regarding objections, and s43 

regarding appeals, interrelate. 

15.2 The Chamber disagrees with an objection to be lodged with a Municipal Council since the 

matters which are dealt with in s31M do not fall within the functional areas of competence of 

local authorities in Part B of Schedule 4 or in Part B of Schedule 5 to the Constitution and may 

therefore be unconstitutional . 

16 Clause 28 (s42B): Delegations by Minister of Mineral Resources 

16.1 In clause 28(a):  

(1) in s42B(1)(c), the Chamber requests the deletion of the reference to Organs of State, 

this for the same reasons as in Part B, paragraphs 10.2 and 10.3 above. 

16.2 In clause 28(c) (ss42B(2)(e) and (f)), it is suggested that: 

(1) in addition to withdrawal of the delegation, the Minister also be empowered to amend, 

withdraw or substitute the decision taken by the delegate or sub-delegate; 

(2) delegations and sub-delegations be published in the Government Gazette. 

17 Clause 29 (s42C): Delegations by Minister of Water Affairs 

The comments in Part B, paragraph 16 above, apply equally here. 

18 Clause 29 (s42D): Delegations by Municipal Manager 

The comments in Part B, paragraph 16 above, apply equally here. 

19 Clause 30 (s43): Appeals 

19.1 In regard to the interrelationship between s31M (Objections) and s43 (Appeals), see Part B, 

paragraph 15.1 above. 

19.2 The automatic suspension where an appeal is lodged runs contrary to the position in the 

MPRDA and since the environmental authorisation and the granting of the mining rights are 

intrinsically connected, the effect of an appeal being lodged where the authorisation is granted 
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but appealed will mean the mining right is also effectively suspended by an appeal on the 

authorisation. This is not what the MPRDA contemplates where an appeal is lodged and were 

this is to be adopted there would be two potentially conflicting positions.  

19.3 The automatic suspension of an environmental authorisation by way of an appeal (potentially 

without any merit) can be utilised as a delaying tactic by interested and affected parties 

opposed to the undertaking of prospecting or mining or petroleum operations.  The sole 

purpose of such an appeal will be to delay the commencement of prospecting, mining and 

petroleum operations resulting in potentially significant economic detriment to the holder of the 

right and ultimately the South African economy. Furthermore, the potential for delay is 

exacerbated in circumstances where an appellant appeals on the basis of a single condition 

in an environmental authorisation which has the effect of suspending the environmental 

authorisation in toto.  The Chamber submits that such an appeal should only have the effect 

of the suspension of that specific condition being the subject of the appeal and not the 

environmental authorisation in toto. Furthermore, mining operations are by their very nature 

fluid operations constantly changing or expanding and which may require amendments to 

existing environmental authorisations. An appeal to an amended environmental authorisation 

will result in the suspension of that amended environmental authorisation with potentially dire 

consequences for sustainable and ongoing undertaking of mining.  

19.4 The Chamber therefore submits that environmental authorisations which concern prospecting, 

exploration or mining operations should not be suspended pending the resolution of an appeal. 

The Chamber submits that section 43(7) of the NEMA should be amended to exclude 

environmental authorisations which concern prospecting, exploration or mining operations. 

19.5 In the alternative, and should an exclusion as proposed above not be accepted, the Chamber 

submits that if a suspension were to operate automatically when an appeal is lodged there 

would need to be very specific timeframes for the processing of applications made on good 

cause shown for the upliftment of a suspended environmental authorisation or parts thereof, 

pending resolution of an appeal.  The Chamber submits that these applications should be 

regulated and subjected to strict processing and decision making timeframes in order to 

mitigate the potentially negative impact of a prolonged suspension (in toto) of an environmental 

authorisation that follows on the submission of an appeal.. .  
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20 Clause 31 (s47): Tabling of Regulations in Parliament 

20.1 In the explanatory memorandum it is stated that ss31(2) and (2A) are proposed to be deleted 

because they duplicate s17 of the Interpretation Act, 1957 (“IA”). 

20.2 That does however not seem to be correct in that ss31(2) and (2A) require tabling before 

publication, whereas s17 of the IA requires tabling after publication. 

20.3 It is therefore submitted that clause 31 should be deleted. 

21 Clause 47 (s22A, NEM:AQA, 2004): Consequences of unlawful conduct 

21.1 The Chamber points out that the proposed s22A will operate only when a person applies for 

an atmospheric emission licence and in circumstances where that person operated at any time 

prior to the commencement of the NEM:AQA a scheduled process in terms of the Atmospheric 

Pollution Prevention Act without a provisional or final registration certificate or conducted or is 

conducting, without a provisional atmospheric emission licence or an atmospheric emission 

licence an activity listed in section 21 which results in atmospheric emissions.  

21.2 The Chamber submits that a reference in the proposed ss22A(1)(a) to “operated” should also 

include the words “…or is operating…” to align with ss 22A(1)(b). In circumstances where the 

scheduled process or listed activity in terms of section 21 of the NEM:AQA ceased, the issuing 

of an Atmospheric Emission Licence will be of limited assistance as the impact associated with 

that scheduled process or listed activity may no longer occur.  

21.3 The existing s22A approximates to the formulation in s24G of NEMA and is preferred to the 

proposed s22A. The Chamber submits that the existing s 22A represents a stand-alone 

remedy and process whereby an ongoing unlawful activity can be remedied by the issuing of 

an atmospheric emission licence following a remedial process and the payment of an 

administrative fine.  

21.4 However, on the basis that section 24G of the NEMA serves as a general tool to rectify the 

commencement and undertaking of unlawful listed activities in the NEMA and listed waste 

management activities of the NEMWA and by virtue of the fact that the NEMA, NEMWA and 

the NEM:AQA are SEMA’s, the inclusion of the rectification of the unlawful undertaking of 
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scheduled processes and listed air emission activities into section 24G of the NEMA should 

be considered.  

21.5 Section 5(1) of the NEM:AQA, 2004 provides that the NEM:AQA, 2004 must be read with any 

applicable provisions of Namath Chamber accordingly suggests that clause 47 be replaced by 

a new clause 47 which provides that the following section is substituted for s22A of the 

NEM:AQA, 2004, namely: 

“Consequences of unlawful conduct of listed activity resulting in atmospheric emission 

Section 24G of the National Environmental Management Act shall apply with the necessary 

changes also to a person who - 

(1) operated or is operating, at any time prior to the commencement of this Act, a scheduled 

process in terms of the Atmospheric Pollution Prevention Act, without a provisional 

registration or registration certificate; or 

(2) conducted or is conducting, without a provisional atmospheric emission licence or an 

atmospheric emission licence, an activity listed in terms of section 21 which results in 

atmospheric emission.”. 

21.6 Section 24G of NEMA should thereupon also be amended by the insertion of new ss24G(1) 

(c)(i) and (ii) to the following effect: 

“(c) (i) operated or is operating, at any time prior to the commencement of this Act, a 

scheduled process in terms of the Atmospheric Pollution Prevention Act, 1965 (Act 

No.45 of 1965), without a provisional registration or registration certificate; or 

 (ii) conducted or is conducting, without a provisional atmospheric emission licence or 

an atmospheric emission licence an activity listed in terms of section 21 of the 

National Environmental Management: Air Quality Act, 2004 (Act No.39 of 2004) 

which results in atmospheric emission.”. 

See also Part B, paragraph 4.4, above. 
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21.7 Should the proposed s22A nevertheless be retained, the Chamber submits the following in 

addition to what has been stated above:  

(1) The environmental management programme as referred to in s22A(1)(f)(v) of the 

NEM:AQA is not defined. The Chamber proposes that a definition be inserted in section 

1 of the NEM:AQA that defines an environmental management programme with 

reference to the definition of such a programme in section 1 and section 24N of the 

NEMA.  Section 22A(4)(c) needs to be amplified by the addition at the end thereof of 

words indicating that the appeal or review was dismissed. 

22 Clause 48 (s36(2A), NEM:AQA, 2004): Licensing Authorities 

22.1 Since “Air pollution” is a functional area of municipalities in terms of Part B of Schedule 4 to 

the Constitution, s36(2A) should expressly indicate that the respective municipalities delegate 

their functions to the provincial organ of state and agree thereto in writing. Subject to paragraph 

22.1 above: 

(1) for the reasons in Part B, paragraphs 10.2 and 10.3 above, the reference to “Organ of 

State” should be replaced by a reference to a provincial government; 

(2) although the term “municipality” is defined in s1 of the NEM:AQA, 2004, the terms 

“metropolitan municipality” and “district municipality” need similarly to be defined. 

23 Clause 53 (s4, NEM:WA, 2008): Exclusions of Residue Stockpiles and Residue Deposits 

23.1 The Chamber welcomes the exclusion of residue stockpiles and residue deposits from the 

ambit of the NEM:WA / Waste Act. The Chamber takes note that the environmental matters 

emanating from residue stockpiles and residue deposits previously managed in approved 

EMPs and EMPRs are now to be regulated in terms of the NEMA as part of the overall 

Environmental Authorisation of a mine. Residue stockpiles and residue deposits have been 

regarded as a resource and not a waste within the mining sector and the MPRDA and 

approved EMP and EMPRs often recognise this approach insofar as the reclamation of 

stockpiles and deposits are regulated. It is well recognised that through the development of 

innovative technologies, beneficial use of residue stockpile and residue deposit material in 
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down-stream applications also assists with the environmental impact mitigation and 

management at mining operations. 

23.2 While the exclusion of residues stockpiles and residue deposits from the ambit of the Waste 

Act should be welcomed, the Chamber submits that regulatory amendment to the National 

Water Act will be required to also clarify the status of residue stockpiles and residue deposits 

as waste in relation to that legislation. The Chamber proposes that the Regulations regarding 

the Planning and Management of Residue Stockpiles and Residue Deposits, 2015 (GNR 632 

in Government Gazette No. 39020 dated 24 July 2015), be removed from the Waste Act and 

promulgated in terms of the NEMA and that these regulations be duly amended to regulate 

residue stockpiles and deposits as a resource to be beneficially used with due regard to 

appropriate environmental impact management measures. The Chamber proposes the 

consequential removal of all references to residue stockpiles and residue deposits from the 

ambit of the Waste Act. 

23.3 Currently, residue stockpiles and residue deposits as defined in s1 of the MPRDA do not 

include historic residues which were produced prior to 1 May 2004 when the MPRDA took 

effect.4  

23.4 In order to bring such historic residues within the ambit of the MPRDA, it is proposed in the 

MPRDA Amendment Bill B15D-2013 to insert into the MPRDA: 

(1) in s1 thereof, a new definition of historic residue stockpiles, namely: 

“ ‘historic residue stockpiles’ means any debris, discard, tailings, slimes, screening, 

slurry, waste rock, foundry sand, beneficiation plant waste, ash or any other product 

derived from or incidental to a mining operation and which is or was stockpiled, stored 

or accumulated for potential re-use, or which is or was disposed of, by the holder of 

any right or title (including common law ownership) other than a prospecting right, 

mining right, mining permit, exploration right or production right issued in terms of this 

Act;”; and 

                                                           
4 De Beers Consolidated Mines Ltd v Ataqua Mining (Pty) Ltd & Others, FSPD 3215/2006 13 December 2007; Bosaletse NO & Others v 
The Minister of Mineral Resources & Others, FSHC 1891/2013, 26 September 2013; and Ekapa Minerals (Pty) Ltd & Others v Seekoei & 
Others, NCHC 2057/2016 13 January 2017 
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(2) a new s42A (“Management of Historic Residue Stockpiles and Residue Deposits”) 

whereby all such historic residues will be brought within the ambit of the MPRDA within 

two years from commencement of the Bill once the Bill has been enacted. 

23.5 It is submitted that in order also to exclude from the application of the National Environmental 

Management: Waste Act, 2008 such historic residues: 

(1) the proposed s4(bA) be expanded by including a reference also to historic residue 

stockpiles and historic residue deposits; 

(2) a definition of historic residue stockpiles and historic residue deposits would need to 

be inserted into s1 of the Waste Act. 

23.6 In regard to the above, attention is drawn to the definition of “residue stockpile” in the current 

schedule 3 to the Waste Act, which refers to the definition as: 

“including historic mines and dumps created before the implementation of this Act”,  

and in which “this Act” should have been a reference to the MPRDA. 

24 Clause 56 (ss34G(1), 34H(1), and 34 I(1) and (4)(a), National Environmental Management: 

Waste Act): Members of the Board 

24.1 Given that other waste such as general and hazardous wastes (other than residue stockpiles, 

residue deposits, and also historic residues) will be governed by the Waste Act, at least one 

member of the Board should be a person with appropriate qualifications and experience in the 

mining industry. 

24.2 Consequently also s34 I(4)(a) should oblige the Minister when making appointments to the 

Board to consult with the Minister of Mineral Resources. 

24.3 Alternatively, the above provisions should provide for the Minister of Mineral Resources (rather 

than the Minister of Environmental Affairs) to appoint at least one member of the Board. 

25 Clause 57 (s34U, National Environmental Management: Waste Act): Delegations 
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25.1 Section 34U(4) provides for revocation of decisions of a delegate.  However, there should be 

an additional section (perhaps s34U(5)) providing for withdrawal of delegations. 

25.2 Provision should be made (perhaps in s34U(6)) for delegations to be published in the 

Government Gazette. 

26 Clause 61 (s43, National Environmental Management: Waste Act): Minister of Mineral 

Resources as licensing authority 

26.1 In s43(1A), the terminology suffers from the same defects as are mentioned in Part B, 

paragraph 1 above, and should be corrected in similar fashion.  Although the explanatory 

memorandum refers to a definition of primary processing, there is no such definition, nor for 

the reasons in Part B, paragraph 1 above, would such definition be correct.  Definitions of 

concepts such as reconnaissance, prospecting, exploration, mining, production and 

processing need to be included in s1 of the Waste Act as in s1 of NEMA. 

26.2 The proposed amendments to s43(1B) are not correct in that the Minister of Mineral Resources 

is responsible not only for the licensing system in chapter 5, but indeed, as currently provided, 

has responsibility for all the provisions in the Waste Act which relate to the matters in s43(1A).  

See for example also the proposed s74(1)(b).  It is submitted that clause 61(c) should be 

deleted.  The explanatory memorandum offers no reason for these proposed amendments. 

26.3 Section 43(1) should be prefaced by the words “subject to subsections (1A) and (1B),”. 

26.4 Section 43(2) should additionally be subordinated to subsections (1A) and (1B). 

27 Clause 69 (s74, National Environmental Management: Waste Act): Exemptions 

27.1 The introductory wording to s74(1) refers only to persons (not to Organs of State), whereas 

ss74(1)(b) and (c) refer both to persons and to Organs of State.  These provisions should be  

aligned.  

27.2 The Chamber disagrees with the concluding two lines of s74(1) since it should be possible, as 

is currently the case, for a person to be exempted from having to obtain a licence.  The 

explanatory memorandum offers no explanation for the need for this proposed restriction. 
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28 Clause 74 (Schedule 3, National Environmental Management: Waste Act): Sources of 

waste 

28.1 Paragraph 1 of Schedule 3 should be deleted since all of the sources relates to residue 

stockpiles, residue deposits or historic residue stockpiles, all of which will henceforth be 

governed by NEMA and no longer by the Waste Act; alternatively if paragraph 1 is retained, it 

needs to be qualified by a proviso indicating that paragraph 1 does not apply to residue 

stockpiles, residue deposits and historic residue stockpiles. 

28.2 In schedule 3, paragraph 1, if paragraph 1 is retained, the terminology needs to be corrected 

so as to accord with the terminology in the MPRDA, as suggested in Part B, paragraph 26.1 

above read with Part B, paragraph 1 above. 

29 Clauses 75 to 78 (Transitional provisions) 

29.1 The Chamber recommends that clauses 75 to 78 be transformed so as to constitute new 

sections in NEMA and in the Waste Act, respectively.  The reasons for this suggestion are the 

following. 

(1) Chamber members have not readily been able to find the transitional provisions in s12 

of the National Environmental Management Amendment Act, 2008 (“NEMAA, 2008”) 

for the very reason that they are not contained in NEMA itself but rather in the NEMAA, 

2008 which is generally not produced in loose leaf legislation services produced by 

publishers such as LexisNexis or Juta.  This difficulty is compounded by the fact that 

s12 of NEMAA, 2008 was amended by the National Environmental Management Laws 

Amendment Act, 2014, which again is not readily accessible. 

(2) The present retention (with amendments as in clause 75) of s12 of NEMAA, 2008 will 

result in s12 (as proposed to be amended) not according with the new transitional 

arrangements in clause 76 in all respects, as demonstrated in greater detail below. 

(3) There are already transitional provisions in: 

(a) Sections 50 and 51 of NEMA, and  

(b) Sections 81 and 82 of the Waste Act,  
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and with which the separate transitional provisions in s12 of NEMAA, 2008 and as now 

proposed in clauses 75 to 78 of the Bill will need to be reconciled. 

29.2 The Chamber therefore suggests that the Bill provide for the repeal of s12 of NEMAA, 2008 

and the insertion into NEMA and into the Waste Act, respectively, of a consolidated version of 

the transitional provisions which currently appear in the said s12 and in clauses 75 to 78 of 

the Bill, since this will make for clarity, certainty, and accessibility, for all the applicable 

transitional provisions. 

29.3 In s12(4) of NEMAA, 2008 the last line should be clarified to read “1998, and shall be deemed 

to be an environmental authorisation issued in terms of the National Environmental 

Management Act, 1998.”. 

29.4 The wording of s12(4A) of NEMAA, 2008 should be clarified to read: 

“(4A) An environmental management plan or programme approved in terms of the Mineral 

and Petroleum Resources Development Act, 2002 after 8 December 2014 in terms of 

an application in terms of that Act shall be deemed to have been approved in terms of 

the National Environmental Management Act, 1998 and shall be deemed to be an 

environmental authorisation issued in terms of the National Environmental 

Management Act, 1998.”. 

29.5 In relation to s12(4B): 

(1) the terminology needs to be corrected, as discussed in Part B, paragraph 1 above; 

(2) the problem with the proposed s12(4B) is that it is limited and does not resolve the 

problem of mining companies with approved EMPs and EMPRs which may not specify 

or have specified each and every listed activity directly associated with the mining in 

the same way as the terminology used in the various listing notices. The wording of the 

proposed s12(4B) does not accord with section 38B(1) of the Mineral and Petroleum 

Resources Development Amendment Act, 2008 which states that an EMP and EMPR 

approved in terms of the MPRDA shall be deemed to have been approved and an 

environmental authorisation issued in terms of the NEMA, without qualification as to 

the types of activities included or excluded in such approval.  
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(3) The proposed s12(4B) does also not account for the historical fact that environmental 

regulation within the mining sector was initially exclusively undertaken in accordance 

with an approved EMP or EMPR issued under the Minerals Act and subsequently the 

MPRDA as well as the uncertainty as to the applicability of the listed activities in the 

Environment Conservation Act and the NEMA to prospecting and mining operations.    

(4) The regulatory regime comprising EMPs and EMPRs approved in terms of mining 

legislation was not activity driven but rather concerned the identification and 

management of environmental impacts by way of general management measures and 

actions couched as EMP and EMPR commitments. The commitments were legally 

binding. Therefore, while an EMP or EMPR would be deemed to be environmental 

authorisations, mines  could be prejudiced by the wording in s 12(4B)  which leaves 

the door open to challenges that an authorisation for a particular listing in terms of the 

Environment Conservation Act and the NEMA was not separately obtained. The 

Chamber submits that section 12(4B) be removed and that approved EMPs and 

EMPRs be deemed to be environmental authorisations issued in terms of the NEMA. 

In s12(6), last line, “has” should be “had”. 

29.6 Clause 76 in part duplicates s12 of NEMAA, 2008 but with some differences, e.g. that it omits 

s12(5)(b), and conversely the proposed clause 76(4) should also appear in s12(4A): hence 

the above suggestion for consolidation (and therefore harmonisation) of these provisions.  

29.7 The wording in the last two lines of clause 76(1) should be clarified as in paragraph 29.4 above. 

29.8 In clause 76(3), third line, “is” should be “are”. 

29.9 A new clause 76(3A) should reflect the content of s12(5)(b) of NEMAA, 2008. 

29.10 The wording of clause 76(4) should also be put into s12(4A) of NEMAA, 2008. 

29.11 In clause 76(5), second line, after “residue” remove the word “and” between residue and  

“stockpiles”. Also see the Chambers comments in paragraph 29.5 above with regard to 

ancillary activities to be processed in terms of the NEMA and the Waste Act.  

29.12 In clause 76(6)(a), third line, after “mining” insert “, exploration”. 
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29.13 In clause 76(6)(b), third last line, it is suggested that reference be made to the actual notices, 

gazettes and dates which pertain to the relevant new regulations. 

29.14 It is suggested that the wording of clause 77 be clarified as follows: 

“77. (1) Despite the repeal of the relevant provisions in relation to residue stockpiles and 

residue deposits in the National Environmental Management: Waste Act, 2008, 

by the National Environmental Management Laws Amendment Act, 2017, any 

approval granted or waste management licence issued in relation to residue 

stockpiles and residue deposits remains valid until it lapses or is replaced under 

the provisions of the National Environmental Management Act, 1998 and shall 

be deemed to be an environmental authorisation issued in terms of the National 

Environmental Management Act, 1998. 

 (2) Despite the repeal of section 69(iA) of the National Environmental Management: 

Waste Act, 2008, the regulations pertaining to the management of residue 

stockpiles and residue deposits made in terms of that section remain operational 

and shall be deemed to have been made under the National Environmental 

Management Act, 1998 until they are replaced by new or amended regulations 

made in terms of the National Environmental Management Act, 1998.”. 

29.15 It should be noted that in accordance with the definition of an “environmental authorisation” in 

the NEMA, a waste management licence issued in terms of the Waste Act is an environmental 

authorisation. See paragraph 3 in Part B.  

29.16 It is suggested that the wording of clause 78(1) be clarified as follows: 

“78. (1) Anything done under the repealed provisions in Part 7A of Chapter 4 of the 

National Environmental Management: Waste Act, 2008 remains valid until 

anything done under the provisions that substitute the provisions in the said Part 

7A overrides it.”. 

29.17 Due to the uncertainty as to whether the ostensibly repealed ss38, 39, 41 and 42 of the 

MPRDA, the associated definitions in s1 of the MPRDA and the associated regulations made 

in terms of the MPRDA, nevertheless survive their ostensible repeal with effect from 
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7 June 2013 by virtue of the MPRDA Amendment Act, 2008 until 8 December 2014 when the 

corresponding provisions in NEMA took effect, it is suggested that a further transitional 

provision be inserted in terms of a further clause in the Bill into NEMA to that effect.  Although 

there has been some reliance in that regard on s11 of the Interpretation Act, 1957, which 

provides that when a law repeals wholly or partially any former law and substitutes provisions 

for the law so repealed, the repealed law shall remain in force until the substituted provisions 

come into operation, there has been some doubt and uncertainty as to whether s11 in fact 

applies, which uncertainty could now be cured by an express provision to be inserted into 

NEMA by the Bill. 

 

30. Schedule 3 

With the amendment of the Waste Act to shift the regulation of residue stockpiles and deposits 

from the Waste Act into NEMA, it is recommended list 1of the sources of waste be deleted in 

order to effectively exclude the regulation of this material as waste. 

C:  WORDING ISSUES 

Some wording issues have already been discussed in Part B above along with the key issues 

to which they relate.  What follows are further wording issues. 

1 Clause 1(c)(s1: definition of financial provision) 

1.1 In the first line “insurance, bank guarantee”, should be “insurance or financial guarantee”. 

1.2 In the third line, after “authorisation” insert “relating to prospecting, exploration, mining or 

production” so as to accord with the wording in s24P(1). 

2 Clause 1(d) and following paragraphs (s1: Additional Definitions)  

It is submitted that the following additional definitions need to be inserted into clause1 (d) and 

following paragraphs. 

2.1 “black professionals”: these undefined terms are used in clause 2(s2(4)(qA). 
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(1) There needs to be a definition of historically disadvantaged persons which could be 

something along the lines of the definition of that term in s1 of the MPRDA. 

(2) Furthermore the term “professional” should perhaps be replaced by the existing defined 

term “environmental assessment practitioner”. 

2.2 “spatial tools” and “environmental management instruments”: one or both of these undefined 

terms are used in clauses 3(a), (bA) and (e) (ss24(2)(c), (5)(bA) and (5)(5A)). 

(1) Reference should be made to the existing defined term “spatial development tool”. 

(2) The term “environmental management instruments” should be defined. 

2.3 “municipal manager” and “municipality” and “municipal council: these undefined terms are 

used in clauses 11 and 22 and need to be defined by reference to founding legislation such 

as the Local Government: Municipal Systems Act, 2000 which distinguishes between different 

types of local authorities. 

2.4 “Minister responsible for water affairs”: this undefined term is used in clause 22, and needs to 

be defined. 

3 Clause 4(e) (new ss24C(11) and (12)) 

3.1 In the proposed s24C(11), second and third lines, and in the proposed s24C(12), fifth line, 

reference should be made to “a permit, licence, permission, certificate, authorisation, 

exemption or any other document”, which would accord better with the wording in s31P. 

3.2 In the proposed s24C(12):  

(1) in the second and third lines, the terms “prospecting or exploration  .  .  .   or primary 

processing” are, for the reasons in Part B, paragraph 1 above inadequate; 

(2) in the seventh line, reference should be made to “right, permit or permission” so as to 

encompass reconnaissance permissions. 

4 Clause 43 (s97, BDA, 2003) 
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4.1 In the second line, “after” should be “before”. 

4.2 The Chamber suggests that the numbering of s97(1)(b)(ii) should be corrected in the Bill. 

D: CONCLUSION 

 In conclusion the Chamber would like to mention the following. 

1 The Chamber thanks the Minister for tabling the amendments which appear in the Bill insofar 

as they relate to: 

1.1 the shifting of regulation of residue stockpiles and deposits from the Waste Act into NEMA, 

1.2 the improvement of the transitional provisions insofar as the commencement dates of the 

relevant Acts are concerned, and 

1.3 the rectification of the absence of regulations dealing with residues and with financial 

provisioning on commencement of the relevant Act, 

all of these matters having been raised by the Chamber in its comments on the 2008 and 2014 

legislation but which unfortunately were not dealt with at the time.5 

2 The Chamber reiterates its thanks to the Parliamentary Portfolio Committee for affording it the 

opportunity of making these written submissions and should be grateful if the Chamber could 

also be afforded the opportunity to make oral submissions to the Committee during the 

Committee’s deliberations on the Bill. 

 

N Lesufi 

Senior Executive: Health Environment and Legacies 

                                                           
5 This resulted for example in the judgment in Minister for Environmental Affairs & Another v Aquarius Platinum (SA) (Pty) Ltd & Others 
(CCT102/2015) [2016] ZACC4, 21 February 2016, and in the institution of the new and as yet undecided proceedings in DRD Gold Limited 
& Others v Minister of Environmental Affairs & Others, GDP 69892/2016.  Also relevant to this is the judgment in Land Access Movement 
of South Africa & Others v Chairperson of the National Council of Provinces & Others, 2016(5) SA635 (CC) since the parliamentary 
procedure that was held to be unconstitutional in that case in relation to the Restitution of Land Rights Amendment Act, 2014 applies equally 
to the parliamentary procedure in relation to the National Environmental Management Laws Amendment Act, 2014 and the National 
Environmental Management: Waste Amendment Act, 2014 since all these Acts were dealt with simultaneously. 


