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24 April 2018
TERMS OF REFERENCE: PORTFOLIO COMMITTEE ON HOME AFFAIRS INQUIRY INTO GRANTING OF NATURALISATION TO THE GUPTA FAMILY
A. BACKGROUND
In a letter dated 15 June 2017 the House Chairperson for Committees, the Hon. Mr CT Frolick, referred to the Portfolio Committee on Home Affairs (PCHA) a request to investigate the allegations of state capture involving the (then former) Minister of Home Affairs in the granting of citizenship to non-South Africans. The letter specified that allegations to be investigated within the parameters of the Rules of Parliament and where applicable findings to be reported to the National Assembly as a matter of urgency. Subsequently, various communication and committee meetings ensued between the PCHA and the Department of Home Affairs (DHA). For purposes of this inquiry source documentation and sequence of committee meetings relevant to the project framework are as follows:

1. On 22 June 2017, the DHA submitted a 9-page report on the (and signed by the Director-General) to the PCHA. The report is titled “Report on the granting of naturalization to the Gupta family.” 
2. On 27 June 2017, the DG, Mr M Apleni, presented to the PCHA an overview of the legal and administrative processes with respect to applications for naturalization and the process followed with respect to the Gupta families. This report indicated that:

a. Mr Ajay Gupta, his wife Mrs Shivani Gupta, his mother Mrs Angoori Gupta, and two sons Mr Surya Kant Singhala and Mr Kamal Kant Singhala applied for naturalisation as a family unit on 3 June 2013. Application as a group means that in the event a single member does not qualify for naturalization, none of the members in the rest of the group could receive naturalization. 

b. The Department of Home Affairs adjudication committee initially rejected the request for naturalisation on 23 December 2014. A letter of refusal was issued, dated 22 January 2015, specifying that a regulatory requirement in terms of section 5(1)(b)(4) of the South African Citizenship Act, 2010 (No. 17 of 2010) as amended requires that any person who lodges an application should not have been absent from the Republic for a period of more than 90 days in any year during the 5-year period of ordinary residence immediately preceding the date of application for naturalization. This letter specifies that the family qualify to re-apply 

c. In a letter dated 29 April 2015, the family submitted a request for early naturalisation due to exception circumstances in terms of section 5(9). The letter specifies the family’s investments and operating companies through the Oakbay holding company - employing 7000 employees and investment totaling R25 billion, as well as social investment programmes (a school feeding schemes, stationary and uniform donations, as well as sporting donation exceeding R1 million to 75 schools in the North West Province). 

d. A submission to the Minister of Home Affairs, Mr MKN Gigaba, in support of early naturalisation of Mr Ajay Gupta and family was signed by the Deputy Director-General (DDG) (25 May 2015) and Director-General (DG) (27 May 2015). 

e. On 30 May 2015, the Minister signed the submission for early naturalisation in terms of section 5(9)(a) of the South African Citizenship Act.   

f.  However, since India does not permit dual citizenship, Mr Ajay Gupta declined to renounce his Indian citizenship, has never been naturalized as a South African citizen.

3. On 8 September 2017: PCHA compiled a letter to the Department requesting evidence of the Gupta Family’s investments and charitable contributions 

4. On 7 February 2018, the Department submitted communication responding to a request for further information. The document titled “Evidence of Gupta family investments and charitable contributions in support of the naturalisation of the Gupta family, submitted as per request of the Portfolio Committee on Home Affairs” include several annexures: 

a. A1: Evidence of sponsorship of two schools in the North West Province, through the 'Walk the talk school shoe campaign' - Odi Primary School and Tebogo Primary School, in 2013, to the value of R12 000.
b. A2:  Evidence of renovations (painting of classrooms) at Chaneng Primary School, in 2014, amounting to R8000.
c. A3: Evidence of 15 computers given to Molelwaneng Primary School, in 2013, for use by the school's learners.

d. A4: Shows sponsorship for 75 schools from local communities - Sundown (cash prizes and school sports kit), in 2013.
e. A5: Confirms employment evidence from the Department of Labour I UIF.
f. A6: Certificates from Companies and Intellectual Property Commission (for 2013, 2014 & 2006) issued to Oakbay Investments.
g. A7: Letter listing companies under Oakbay Investments. 
5. A signed letter dated 26 February 2018 on an Oakbay letterhead addressed to the Home Affairs DG headed: “Re: Request for further clarity on submitted documents” is submitted to PCHA with clearer details of social investments to schools in North West.
6. On 27 February 2018 a motion was seconded for the PCHA to solicit the support of the parliamentary research and legal services to engage with the documentation submitted to the committee.
7. At a 13 March PCHA meeting it is agreed that private emails now in the public domain indirectly relating to the inquiry would be distributed to members.  A revised terms of reference for the inquiry was drafted by the Research Unit for PCHA input but consensus was not reached on the matter. Emails distributed to members of the Committee. 
8. On 15 March letters are sent requesting additional information on other Gupta family members sent DHA sent and drafted pending signature from Chairperson to the National and North West Department of Education and the Johannesburg Stock Exchange.
9. In a meeting of the PCHA on 27 March 2018, a letter sent to the Chairperson by Hon. Hoosen, is distributed requesting that the scope of the investigation be broadened. It was decided to broaden the parameters to an inquiry into the broader process of naturalization of Gupta family members (i.e. not only early naturalization) as well as the due process followed in naturalization in general since the last effected amendments to the Citizenship Act (No. 88 of 1995) as per the related regulations of 28 December 2012.
B. PROJECT SCOPE

The Constitutional Mandate of the National Assembly 
1. In terms of section 42(3) of the Constitution, the National Assembly is elected to represent the people and to ensure government by the people under the Constitution. It does this by, amongst others, scrutinizing and overseeing executive action. 
2. The Constitution directs in section 55(2) that: “The National Assembly must provide for mechanisms ­
a. to ensure that all executive organs of state in the national sphere of government are accountable to it; and
b. to maintain oversight of ­
i. the exercise of national executive authority, including the implementation of legislation; and

ii. any organ of state.”
3. Section 56 of the Constitution empowers the National Assembly and its committees to fulfil its mandate to scrutinize and oversee executive action. It provides that: “The National Assembly or any of its committees may-

a. summon any person to appear before it to give evidence on oath or  affirmation, or to produce documents;

b. require any person or institution to report to it;

c. compel, in terms of national legislation or the rules and orders, any person or institution to comply with a summons or requirement in terms of paragraph (a) or (b); and

d. receive petitions, representations or submissions from any interested persons or institutions.”
4. Section 57(1) of the Constitution provides that the National Assembly may determine and control its internal arrangements, proceedings and procedures.
5. The Rules of the National Assembly (“NA Rules”) reiterate and elaborate on the mandate of the National Assembly. Rule 227 sets out the functions of portfolio committees. Portfolio committees must maintain oversight of the exercise of national executive authority and any executive organ within its portfolio.
 Portfolio committees “may monitor, investigate, enquire into and make recommendations concerning any such executive organ of state...including the legislative programme, budget, rationalisation, restructuring, functioning, organisation, structure, staff and policies of such organ of state…”

6. To enable members to perform their functions without fear of repercussions, section 58(1) of the Constitution affords members parliamentary privilege as follows: “Cabinet members, Deputy Ministers and members of the National Assembly–
a. have freedom of speech in the Assembly and in its committees, subject to its rules and orders; and
b. are not liable to civil or criminal proceedings, arrest, imprisonment or damages for−
i. anything that they have said in, produced before or submitted to the Assembly or any of its committees; or

ii. anything revealed as a result of anything that they have said in, produced before or submitted to the Assembly or any of its committees.”
7. The Oversight and Accountability model adopted by Parliament defines oversight as “In the South African context, oversight is a constitutionally mandated function of legislative organs of state to scrutinise and oversee executive action and any organ of state.”  In carrying out this oversight mandate, members as the representatives of the people ensure accountability and transparency in our constitutional democracy. 
8. Members are mandated to hold the executive and organs of state to account as a multi-party body representing the diverse interests of the people of South Africa. This is one of the primary reasons for which members are elected into office by citizens of South Africa. 
It is imperative that in carrying out their oversight mandate, members are provided with maximum support by staff and the necessary resources. However, it must always remain the purview of members to lead and direct oversight processes. This also ensures that multi-party interests and dynamics are voiced during oversight.
The process that the Portfolio Committee must undertake falls squarely within its oversight mandate. The Committee is embarking on a fact-finding inquiry as envisaged in rule 227 of the NA Rules. It will, only after a proper analysis of the evidence and information presented to it, arrive at conclusions that could result in recommendations for proposed action by appropriate authorities.
The following two phases of inquiry are proposed:
Phase 1: Compile a timeline for the verification of documents that was submitted by the Gupta family to the Minister of Home Affairs for his consideration whether to grant them early naturalization.  This fact finding inquiry could be based on-

· All relevant information submitted to the Committee;
· Where necessary, with Committee approval, summon any person who may be able to assist the Committee’s inquiry;
· Interviews conducted with relevant persons, including North West provincial department of Education, DHA officials, and other persons.
· Obtaining the standard operating procedure in the DHA in respect of all appeals to the Minister of Home Affairs for naturalization; and
Phase 2: Consideration by the Committee of the outcome of the fact-finding inquiry.
· Assess if there are deviations from prescribed procedures;
· Assess if any misinformation was provided or undue influence exerted by the Gupta family; 
· Determination of steps to be taken as a result of the inquiry; and
· Final report produced.
C. METHODOLOGY
In phase 1: The inquiry will rely on relevant secondary information sources produced by, and submitted to the PCHA., as well as information gathered from relevant persons, and information in the public domain. The inquiry considers process surrounding the early naturalization of the Ajay Gupta family, as well as whether any undue influence was exerted on the DHA by the Gupta family or whether they received preferential treatment with respect to Gupta-owned Oakbay group of companies. 

Any additional information relevant to the inquiry will be included, such as: 
· Written communication with the Department of Education with respect to confirmation of names, employment periods and contact details of stakeholders as identified in Section B (iii) above.

· Individual (both telephonic and written if possible) communication with all principals as outlined in Section B.
· Written communication with business or government entities as outlined in Section B. 
· The Committee Secretary with input from the parliamentary legal services drafts written communication to stakeholders.

· Collated data (if any) and analysis to be reported to the Committee for further consideration.

· Invitations to identified key informants sent out by Committee Secretary as required including the Minister and Director General of Home Affairs.

· Consideration of steps to be taken going forward considering current documents.

· Call for relevant information from the public. 

In phase 2: Primary data will be considered by the Committee including through:

· Deliberation of interim report on phase 1 data.

· Interview relevant individuals to establish compliance with SOPs or norms and standards for naturalisation processes.
· Report writing will be responsibility of the Parliamentary Research Unit and the Committee Content Advisor
D. ADDITIONAL CONSIDERATIONS

Additional funding as may be required for travel and placing of adverts amongst others is to be sought as motivated for through the Chairperson of the PCHA.

The DHA indicated to the Committee that it verified the investments made in South Africa through various operating companies through the Oakbay holding company, and determined that it in fact exceeded the R25 billion specified in the supporting documentation for early naturalization of the Ajay Gupta family. The Committee may consider requesting the DHA to provide a copy of its verification report.

The Committee will solicit from the DHA what, if any, verification of the social investments listed in the supporting documentation was conducted. 
The Committee shall request the DHA to verify the authenticity of Identity (ID) numbers listed of attendees of the meeting hosted with stakeholders at the Sundowners Ranch Sports Academy (Addendum 4A of documentation submitted on 7 February 2018 – “Evidence of Gupta family investments and charitable contributions in support of the naturalization of the Gupta family.”
The Committee shall request evidence of social responsibility investments for the JIC Mining services/ Westdawn Investments Pty Ltd for the 12-month period preceding and following application for naturalisation. 
E. DATES

The inquiry delivery times are subject to the provision of information and decisions of the PCHA. Suggested provisional dates are as follows.   
	Activity
	Completion date

	Signing of letters to confirm details and employment of stakeholders with Department of Education
	17 April 2018

	Communication with business and government entities to confirm relevant documentation
	21 April 2018

	Initial Communication with school principals (telephonic and others depending on relevant circumstances). 
	28 April 2018

	Call of public Submissions related to irregular naturalisation placed in newspapers.
	28 April 2018

	Written responses from school principals and public.
	12 May 2018

	Interview and visit key persons in the DHA to establish SOPs/ norms and standards with respect to early naturalization processes.
	18 May 2018

	Invitations to identified key informants sent out by Committee Secretary as required.
	26 May 2018

	Interviews conducted with key stakeholders
	5 to 8 June

	Analysis and compilation of information received and draft report submitted to members for consideration
	5 July

	Feedback from members received 
	31 July

	Discussion and finalization of Report by Portfolio Committee Home Affairs for consideration
	14 August


F. LIMITATIONS
1. Data collection, adverts and site visits as well as face to face interviews are subject to budget approval from Parliament.

2. Official correspondence is depended on political approval and signature of documents.
3. Dates specified for the inquiry are subject to the schedule of the Committee. 

G. WAY FORWARD
The Terms of Reference (ToR) is in draft format and will be finalized on feedback from members of the PC Home Affairs on 24 April. The final TOR will then be submitted to the Chairperson to sign off. 
� Rule 227(1)(b) of the NA Rules.


� Rule 227(1)(c) of the NA Rules.
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