
 
 
 
Intro 

• The ISS is honoured to be among the organisations invited to submit public 
comment on the Border Management Authority Bill  

• The Institute for Security Studies is a non-profit organisation that partners to 
build knowledge and skills that secure Africa’s future. Our goal is to enhance 
human security as a means to achieve sustainable peace and prosperity. Our 
work covers transnational crimes, migration, maritime security and 
development, peacekeeping, peacebuilding, crime prevention and criminal 
justice, and the analysis of conflict and governance. 

• We aim to promote better policy and practice that ensure that Africa’s human 
security challenges are properly dealt with. 
 

• The ISS submission will focus on a few key aspects: 
 

1. Definition of border area  
2. Securitisation of border zones 
3. Institutional positioning of the Authority and need for effective oversight 

and accountability 
4. Role of other government departments and reporting lines – most 

notably, SARS and the police 
5. Regional harmonisation of border management – possible utility of 

SADC guidelines 
 
This is not an exhaustive list. The ISS notes previous submissions made on 
the BMA Bill by civil society organisations and members of the public, as well 
as the useful contributions from other government departments, including 
Treasury, SARS, the SANDF and SAPS. The ISS’ submissions serve to 
buttress some of the existing arguments raised.  

 
ISS’ submission: comments and input  
1. Definition of border law enforcement area  

Section 1 (1)(a) and (b): Clarity is required on the actual extent of the border law 
enforcement area and how the 10km was determined and established. More 
importantly, if settled that  10km will be the demarcated zone, then “or any 
reasonable distance” should be removed from the definition, given the need for 
certainty on the extent of the zone in which the BMA will operate.  

 
2. Securitisation of border zones 

The ISS recognises and appreciates the need for effective border management 
and law enforcement that is civilian-led. The proposed BMA, while under the 
direction of the Minister of Home Affairs, will effectively be an additional/auxiliary 
police service, which lends itself to the creation of oversecuritised zones within 
the Republic. 



There is need for clarity on the form and function of the authority: and what is 
meant and understood by the BMA being part of  the “armed services” as stated 
in Section 4 (1) of the Bill.  
 
Section 4 (2) restricts border law enforcement functions exclusively to the BMA. If 
so, what regulatory mechanisms will be in place to prevent other law enforcement 
to perform functions within their mandate that could be interpreted as border law 
enforcement functions, such as search, seizure, arrest and detention functions of 
the SAPS? Alternatively, the Committee should consider including here that the 
BMA must “cooperate and coordinate with other organs of the state […] on its 
border law enforcement function” 

 
3. Institutional positioning of the Authority and need for effective oversight 

and accountability 
• Lines of reporting: From the Bill, it is clear that the Commissioner and Deputy 

Commissioners effectively report to the Minister of Home Affairs. However, 
given that these will be commissioned officers, it is imperative that clarity is 
provided on how their roles will relate to their service in SAPS. What, if any, 
consultation between the Minister of Home Affairs and the Minister of Police 
and the Police Commissioner.  
 

• Level of BMA Commissioner: Is this at the same level as a National Police 
Commissioner? If not, at what level would the BMA Commissioner be ranked? 
 

• Qualification of the Commissioner: To avoid a situation wherein a person who 
is not a commissioned officer is appointed by the president and subsequent to 
such appointment fails to comply with the entry requirements to be appointed 
as a commissioner rendering the appointment void, this section must clarify 
that at the time of appointment  the person must be a commissioned officer.  
 

• Investigations and inquiries: the wording contained in Section 8 (3)(b) of the 
SAPS Act, 1995, should be used to at least provide for a determination by the 
president or the minister on the length of said inquiry is instructive. Thus 
“unless the minister, in consultation with the president, determines otherwise” 
is recommended. This ensure fast and cost-effective processes.  

 
 

4. Role of other government departments and reporting lines – most notably, 
SARS and the police 
The ISS recognises and appreciates the need for a holistic government approach 
to border management that is rooted in cooperation between all government 
departments that have border-related functions within their portfolio. To this end, 
the ISS recommends that the BMA Bill clearly define the roles of government 
departments, authorities and services to codify coordination.  
 
The BMA Bill recognises this. However, it does not expound on the 
responsibilities of other departments, authorities and services. Instead, it 
subsumes the line functions of various government departments under the BMA. 
For example, the roles of the Departments of Agriculture, Forestry and Fisheries 
(DAFF), the Health, the Trade and Industry (dti), among others, in respect of 



border law enforcement are not mentioned at all (cf. Section 4 (2) that states that 
only the BMA will have law enforcement functions in the law enforcement area). 
 
Specific issues bear emphasising 

• While the BMA Bill speaks of the role of the BMA in “facilitating” revenue 
collection – a point that Treasury and the South Africa Revenue Services 
(SARS) have repeatedly raised before the parliamentary committee as a 
concern – it remains unclear how, in practice, this does not affect the 
exclusive responsibility of SARS to collect tax effectively.  
The ISS supports the submissions of Treasury on the need for mandatory 
coordination that is legally provided for through the Bill. 

• On specific aspects related to the intersections between the role of the 
BMA and the role of SAPS, the BMA Bill outlines the process for the 
detention and arrest of individuals in Section 22(1). The clause states that 
if an officer detains or arrests a person, the officer must then ‘as soon as 
reasonably possible, bring that person to a police station under the control 
of the South African Police Service or, if a warrant expressly stipulates 
another place, bring the person to that place’.  

• Clarity should be provided on what the position of BMA officers will be in 
relation to the law enforcement of, among others, the Immigration Act and 
the Refugee Act (as amended) 

• Generally on Section 18 on the powers of entry, search, seizure, arrest 
and detention:  It is important that it is made clear that this relates to 
commission of offences, not a broad interpretation of the scope of arrests 
that goes beyond offences under SA law.  

• What of violations of the Immigration Act, for example? 
• Section 18 (1): “or without a warrant” should be removed as Section 18 (2) 

provides for the instances in which an officer may perform function without 
a warrant. This distinction is important. It may be useful to cross reference 
this Section with the Criminal Procedure Act 51 of 1977. As such, "In 
accordance with the provisions of the CPA in respect of entry, search, 
seizure, arrest and detention," …” may be inserted at the start of the 
Section. Alternatively, “to be dealt with in terms of Section 50 of the 
Criminal Procedure Act, 1977)  

• Section 21 (1): To avoid the possibility of abuse in respect of places of 
detention, arrested people should only be detained at stations under the 
control of the SAPS. In this case, “or, if a warrant expressly stipulates 
another place, bring the person to that place.” should be removed.  

 
 
5. Regional harmonisation of border management – possible utility of SADC 

guidelines 
Draft SADC Guidelines on Coordinated Border Management are a useful guide 
on aspects covered in the Bill, but not elucidated on as it relates to the 
operational aspects of the BMA. Some key issues for consideration: 
 
1. The holistic approach to coordinated border management: This includes 

distinctions between Intra-Authority Cooperation (i.e. cooperation within the 
BMA across all border areas); Inter-Agency Cooperation (cooperation and 
coordination between offices of the different agencies at the border); and 



International cooperation (with neighbouring states, Interpol etc. This is not at 
all provided for in the BMA) 

2. Inclusion of procedures for cooperation, as well as mechanisms of 
communication and information exchange. 

3. Infrastructure and equipment: in this respect clarity on whether the BMA will 
operate at existing infrastructure or whether additional facilities for the 
exclusive use of the BMA are envisaged.  

4. Consider that other BMAs in the region include the following as key elements 
of the Authority  
• Immigration  
• Customs  
• Bureau of Standards  
• Environment, sanitary and phytosanitary agencies  
• Department of Health  
• Agriculture  
• Police and Interpol 
• Vehicle Inspection Department  
• Drug enforcement agency 
• Border patrol  

 
 
 


