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Annexure A: Draft National Credit Amendment Bill, 2018 – Legal and Operational Concerns Comments Matrix 

Draft National Credit Amendment Bill, 2018 

Clause #  Comment Recommendation 
Preamble The proposed debt intervention process involves the establishment of a new process to cater for the challenges 

identified in the preamble. This introduces additional costs and complexity for credit providers who will have to cater 
for this new process/mechanism and means that consumers will need to be educated on the new process/mechanism.  
 
We are of the respectful view that existing debt intervention mechanisms (like debt review) should rather be reviewed 
and enhanced to meet the needs of these over-indebted and financially distressed consumers. 

We recommend that: 

 the existing mechanisms, such as debt 
review should be used more 
effectively; and 

 a subsidy be introduced to cover the 
fees payable when entering debt 
review. These fees include the debt 
counselling fees, legal fees and 
payment distribution agent fees that 
normally form a barrier to entry for 
low-income consumers. By 
introducing this subsidy for low-
income consumers, the barrier to 
entry is removed and existing 
processes and systems could be 
changed to cater for this, rather than 
introducing a brand new set of 
processes. It is proposed that the 
subsidy come from Government, as 
credit providers are already giving 
concessions in terms of reducing 
interest rates, fees and charges. For 
2016 alone, these concessions 
amounted to R3,4 billion. Credit 
providers are also funding the 
operational costs of the Debt 
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Clause #  Comment Recommendation 
Counselling Rules System (DCRS) 
which is used in the debt review 
process by debt counsellors to obtain 
voluntary interest rate, fee and 
charges concessions for over-indebted 
consumers. 

 

Clause 1 The Bill proposes to amend the purpose of the National Credit Act 34 of 2005 (NCA) at a principle level by qualifying 
“satisfaction by the consumer of all responsible financial obligations” with “satisfaction by the consumer of all 
responsible financial obligations where the consumer’s financial situation so allows, or may so allow in the 
foreseeable future”. 
 
The NCA is underpinned by a credit policy which was first encapsulated in the document titled “Making Credit 
Markets Work” and thereafter reviewed by the Department of Trade and Industry (dti) in 2013. The initial 
encapsulation and following review were conducted in consultation with the credit industry. The results of the 
review were published in the document titled “Draft National Credit Act Policy Review Framework” and informed 
the amendments proposed and ultimately made to the NCA by the National Credit Amendment Act of 2014 (the 
NCAA). 
 
It is our submission that the policy principles underpinning the NCA should, similarly to the two previous occasions, 
be reviewed in consultation with the credit industry and finalised by the dti before amendments can be proposed 
and made to the purpose of the NCA. 
 
Section 2(1) of the NCA further requires that the NCA must be interpreted in a manner that gives effect to the 
purpose set out in section 3 of the NCA. The courts and the National Consumer Tribunal (NCT) therefore have to and 
indeed do rely on the purpose of the NCA, in the interpretation thereof. It is extremely important that the purpose 
of the NCA is aligned to the policy principles that the NCA is setting out to achieve, public policy and the principles 
contained in the Constitution of the Republic of South Africa (the Constitution). 
 
A few examples of where the courts have relied on the purpose of the NCA in order to interpret the NCA are as 
follows: 
 

 Firstrand Bank Ltd v Seyffert and Seyffert [South Gauteng High Court, Case No. 212862/2010]: 

We recommend that sufficient time be 
allowed for the spate of recent regulatory 
changes to be bedded down and the effect 
of these to be measured prior to this Bill 
being introduced. 
 
In the event the Bill is continued with, we 
recommend that: 

 the proposed amendment to sub-
section 3(g) and sub-section 3(i) must 
be removed in its entirety as it 
conflicts with the purposes of the NCA 
as expressed in the remainder of 
section 3; and 

 the word “consensual” be retained in 
sub-section 3(h) and if not retained 
that it be replaced with the words 
“reasonable and fair”. 
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Clause #  Comment Recommendation 
In paragraph 10 the Court commented as follows on the purpose of the NCA: “Nevertheless, it is clear from 
reading s3 of the NCA, which sets out the purposes of the Act, that it pursues varied objectives which must be 
held in balance. Certainly, the NCA is designed to protect consumers but it was not intended to make of South 
Africa a ‘debtors’ paradise’. Indeed a ‘debtors’ paradise’ will not last for long. Very soon, credit would not be 
available to ordinary people. Sight must not be lost of the fact that among the purposes of the Act is the 
‘development of a credit market that is accessible to all South Africans’. It should be remembered that access to 
responsibly granted credit, on fair and reasonable terms, is an important means of social upliftment for ordinary 
citizens. It also needs to be borne in mind that responsibly granted credit has a ‘multiplier effect’ in an economy. 
For example, money lent to build a house is used not only to pay the wages of the builders but also to buy 
materials (and, in so doing, pays the wages of those who produced the materials). These payments by the 
borrower who is building a house find their way back into the banking system as deposits and are lent out again. 
Thus the system multiplies, depending on the reserve ratios that the banks, either voluntarily or by regulation, 
maintain. In other words, money-lending not only creates wealth but jobs as well. It is inconceivable that it could 
have been the intention of the legislature to facilitate the wholesale evasion of debt under the banner of 
‘consumer protection.’” (Our emphasis.) 

 Nedbank Ltd and Others v The National Credit Regulator and Another [2011 (3) SA 581 (SCA)]: 
In paragraph 2, after referring to the purposes and that the NCA must be interpreted in a way that gives effect to 
the purposes, the Court made the following comment: “The interpretation of the NCA calls for a careful 
balancing of the competing interests sought to be protected, and not for a consideration of only the interests of 
either the consumer or the credit provider.” (Our emphasis.) 

 Sebola and Another v Standard Bank of South Africa Ltd and Another [2012] ZACC 11; 2012 (5) SA 142 (CC): 
In paragraph 40 the Constitutional Court referred to the purposes of the NCA and then commented as follows: 
“The statute sets out the means by which these purposes must be achieved, and it must be interpreted so as to 
give effect to them. The main objective is to protect consumers. But in doing so, the Act aims to secure a credit 
market that is “competitive, sustainable, responsible [and] efficient”. And the means by which it seeks to do this 
embrace “balancing the respective rights and responsibilities of credit providers and consumers”. These 
provisions signal strongly that the legislation must be interpreted without disregarding or minimising the 
interests of credit providers.” The Constitutional Court then agreed with the Supreme Court of Appeal that “[t]he 
interpretation of the NCA calls for a careful balancing of the competing interests sought to be protected, and not 
for a consideration of only the interests of either the consumer or the credit provider.” (Our emphasis.) 

 NCR v Opperman [CCT 34/12 (CC)]: 
In paragraph 20 the Constitutional Court referred to the purpose of the NCA and again stated the approach 
already adopted in Sebola (aforementioned) regarding the interpretation of the NCA.   

 Nedbank v Norris [2016 Case no 2978/2015 (ECP)]: 
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Clause #  Comment Recommendation 
In paragraph 25, before dealing with the merits of the application, the Court referred to and considered the 
preamble and purposes of the NCA with specific reference to section 3(g) and (i).    

 Kubyana v Standard Bank of South Africa Ltd is CCT 65/13. 
The Constitutional Court stated the following: 
In paragraph 38, “One of the main aims of the Act is to enable previously marginalised people to enter the credit 
market and access much needed credit. Credit is an invaluable tool in our economy. It must, however, be used 
wisely, ethically and responsibly. Just as these obligations of ethical and responsible behaviour apply to providers 
of credit, so too to consumers”;  
In paragraph 89, "A balance must be struck between the rights of the consumer and those of the credit provider 
when applying sections 129 and 130. The offer of credit is crucial to the economy of this country. Without it the 
majority of people would not afford to buy houses and other assets necessary to human life. Therefore, the 
collapse of the system would be detrimental to the country’s economy and the majority of its people."; 
In paragraph 19, “The historical context and purpose of the Act were set out in detail in Sebola. It suffices to 
emphasise the following points. The Act is a legislative effort to regulate and improve relations between 
consumers and providers of credit. The main purposes of the Act are “to promote and advance the social and 
economic welfare of South Africans, promote a fair, transparent, competitive, sustainable, responsible, efficient, 
effective and accessible credit market and industry, and to protect consumers””; 
In paragraph 20, “There can be no doubt that the Act is directed at consumer protection. However, this should 
not be taken to mean that the Act is relentlessly one-sided and concerned with nothing more than devolving 
rights and benefits on consumers without any regard for the interests of credit providers. No. For just as the Act 
seeks to protect consumers, so too does it seek to promote a competitive, sustainable, efficient and effective 
credit industry. This objective is to be attained by promoting responsibility in the credit market; “encouraging 
responsible borrowing [and the] fulfilment of financial obligations by consumers”; discouraging contractual 
default; and adhering to a debt-enforcement system that prioritises “the eventual satisfaction of all responsible 
consumer obligations under credit agreements.””; and 
In paragraph 21, “Thus, the promotion of equity in the credit market is to be achieved by balancing the respective 
rights and responsibilities of credit providers and consumers.” 
 

Our concerns are as follows: 

 Clause 3(g) and (i): 
The purpose of the NCA is, as illustrated in the examples provided of where the courts have relied on the 
purpose of the NCA in order to interpret it, very important in the interpretation thereof. The enactment of the 
NCA was aimed at, inter alia, promoting equity in the credit market and a balance between the respective rights 
and responsibilities of credit providers and consumers in order to provide a sustainable, effective and accessible 
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Clause #  Comment Recommendation 
credit market. The amendment of the purpose in the manner proposed may jeopardize or destroy the balanced 
approach that had been followed and established by the NCT and courts as it will not promote equity in the 
credit market, as it is steeped mostly in favor of the consumer. The proposed amendment in effect means that a 
consumer need only repay responsible financial obligations if the consumer’s current or future financial situation 
allows for it, thus providing the consumer with an apparent ability to walk away from a credit agreement even if 
the credit provider has adhered to all its responsibilities. This does not achieve the purpose envisaged in section 
3(d). It seems, in light hereof, as if the intention is to provide protection to a consumer for an event that has yet 
to happen. Requiring adherence to the original, voluntary credit agreement between the parties, even if the 
credit provider has followed due process, only if the consumer’s financial situation may so allow in the 
foreseeable future, creates uncertainty, is vague, arbitrary and open to abuse. It is furthermore difficult to 
determine at what point and in what circumstances the consumer’s financial situation will allow for or may in 
the foreseeable future allow for the satisfaction of his/her financial obligations which creates significant 
uncertainty.  

 Clause 3(h): 
Removing the word “consensual” from the provisioning of a consistent and accessible system of “consensual” 
resolution of disputes, will exclude credit providers from the decision-making when they are carrying most of the 
risks, losses and costs. The NCA envisages dispute resolution by an Ombud with jurisdiction or an alternative 
dispute resolution agent. These dispute resolution processes (which may take the form of mediation and 
arbitration) are underpinned by the principles of reasonableness and fairness and are also administrative action, 
which must adhere to the principles contained in the Constitution and the Promotion of Administrative Justice 
Act 3 of 2000 (PAJA); 

 Common Law: 
Our common law of contract attempts to establish a balance between the sanctity of contract on the one hand, 
and the interests of the weak contracting party on the other hand. The NCA creates mechanisms through which 
problems experienced in contract law could be ameliorated by introducing prerequisites for the granting of 
credit, such as proper credit assessments and the drafting of credit agreements in plain language. A consumer 
may approach a debt counsellor, alternative dispute resolution agent, Ombud with jurisdiction, a court, or apply 
for an administration order or insolvency, to obtain financial relief.  

 General: 
In general: 
o section 3 of the NCA further envisages that the credit market must be sustainable and accessible. However, 

the proposed amendments to the NCA may lead to credit becoming more expensive (as credit providers 
would face greater credit risks and uncertainty and price accordingly) and credit providers changing their 
lending behavior, therefore may negatively impact the access to credit by consumers.  The flow of money in 
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the economy could be impeded especially through the inability of the credit provider to collect on credit 
agreements;  

o the proposed amendment creates uncertainty with regards to the potential future credit losses that can be 
incurred by credit providers in this low-income consumer segment. Credit providers may tighten the lending 
criteria which may result in the exclusion of these consumers from the credit market (financial exclusion). 
The proposed amendment may lead to consumers abusing the clause by not making payment of credit 
agreements which were responsibly granted; and 

o there has over the past 3 to 5 years been a spate of regulatory changes that have been promulgated and 
implemented, but whereof the full effect has not yet come to fruition due to insufficient time having been 
allowed for the full embedment thereof. These consist of: 

 the National Credit Amendment Act 2014; 
 the amended regulations (including the affordability assessment regulations); 
 the regulations relating to the limitation of the costs of credit (fee and interest rate maximum caps); 
 the credit life insurance regulations; 
 the amendment of the application, registration and renewal fees; and 
 the amendment of the determination of the threshold for credit provider registration. 

The NCR furthermore issued various circulars and guidelines relating to their interpretation of the 
provisions of the NCA and the processes and procedures to be implemented by registrants. The Consumer 
Bureau Market Report Q2, 2017, published by the NCR illustrates the positive effects of the regulatory 
changes to date, and stated that: 

 "Consumers classified in good standing increased by 106,000 to 15.10 million consumers. As a 
percentage of the total number of credit-active consumers, this reflects an increase of 0.2% quarter-
on-quarter and 1.1% year-on-year. Of the total 24.78 million credit-active consumers, 60.9% were in 
good standing.”; and 

 “… there was a decrease of 5% in the lending year-on-year (Q2 2016 to Q2 2017) for consumers 
taking up credit, in the less than R10 000 income level per month.”.  

 

Clause 2 The proposed amendment will make the debt intervention procedure applicable to incidental credit agreements. In 
this regard, we are of the view that it is important to consider the definition of incidental credit agreements, which 
is contained in section 1 of the NCA as follows: 
“incidental credit agreement” means an agreement, irrespective of its form, in terms of which an account was 
tendered for goods or services that have been provided to the consumer, or goods or services that are to be provided 
to a consumer over a period of time and either or both of the following conditions apply: 

We recommend that incidental credit 
agreements be excluded from the debt 
intervention provisions. 
 
In the alternative, the NCR should instruct 
and the NCT should order the consumer to 
return the goods which are the subject of 
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Clause #  Comment Recommendation 
(a) a fee, charge or interest became payable when payment of an amount charged in terms of that account was 
not made on or before a determined period or date; or 
(b) two prices were quoted for settlement of the account, the lower price being applicable if the account is paid 
on or before a determined date, and the higher price being applicable due to the account not having been paid 
by that date.”.  

(Our emphasis.) 
 
The definition of an incidental credit agreement implies that the supplier of goods or services and the consumer of 
the goods or services did not envisage entering into a credit agreement. In fact, they entered into a services 
agreement or sale and purchase agreement. 
 
The credit agreement comes into existence “incidentally” because of the default of the consumer with the terms of 
the services agreement or sale and purchase agreement. 
 
The proposed amendment will make the debt intervention provisions applicable to incidental credit agreements.  
This could lead to a supplier of goods or services not being reimbursed for the goods or services already provided to 
the consumer. The consumer would have already enjoyed the benefit of the goods or services, but now need not 
make payment. 
 
An imbalance would exist between the rights and responsibilities of the consumer and the credit provider, as the 
consumer would be favored. 
 

the incidental credit agreement to the 
credit provider (supplier) or realize the 
goods to reduce over-indebtedness upon a 
successful debt intervention application. 

Clause 3 Section 1 of the NCA defines a juristic person as:   
“includes a partnership, association or other body of persons, corporate or unincorporated, or a trust if –  

(a) there are three or more individual trustees; or 
(b) the trustee is itself a juristic person; 

but does not include a stokvel.”. 
 
The aforementioned definition of a juristic person in the NCA’s requirements vary and is not consistent with other 
laws such as: 

 the Companies Act, 2008 which defines a juristic person as including a trust; 

 the Consumer Protection Act, 2008 which defines a juristic person as including a trust; 

 the Firearms Control Act, 2000 which defines a juristic person as including a trust; and 

 the Financial Sector Regulation Act, 2017 which defines a juristic person as including a trust. 

We recommend that:  

 trusts and stokvels should be excluded 
from applying for debt intervention 
(for the purposes of debt intervention, 
trusts should always be seen as a 
juristic person regardless of the 
number of trustees); 

 the definition of “juristic person” 
should be extended to include all 
trusts; and 

 sole proprietors should be excluded 
from application for debt intervention, 
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The intention of the Bill is that the Bill should not be applicable to juristic persons as defined in section 1 of the NCA. 
It is evident from the above that certain trusts and stokvels may however, by implication, apply for debt 
intervention as they are considered natural persons under the NCA. 
 
The purposes of the NCA are to promote and advance the social and economic welfare of South Africans, promote a 
fair, transparent, competitive, sustainable, responsible, efficient, effective and accessible credit market and 
industry, and to protect consumers. We are of the view that the NCA was not designed to make debt intervention 
available to trusts, stokvels and trading sole proprietors, but to protect individuals that meet the debt intervention 
qualification requirements. 
 
The number of trustees is an artificial distinguishing factor between different types of trusts in the definition of a 
juristic person and could lead to abuse or attempted fraud by the relevant trusts. For example, trustees may resign 
for the sole purpose to qualify for debt intervention. Trusts are usually holders of assets which are managed by the 
trustees to the benefit of the beneficiaries and do not require the assistance offered by debt intervention. 
 
BASA has previously indicated its concern with the definition of juristic persons to the NCR and the dti. A concern 
has also been expressed regarding the applicability of the current generic affordability assessment requirements in 
the NCA and regulations to the unique circumstances of a sole proprietor and ultra-high net worth individuals 
because it restricts the application of bespoke affordability assessments. This in turn limits the access to credit for 
these sole proprietors and high net worth individuals. The regulations should exclude their application to natural 
persons with an extremely high net worth. These persons often derive income from multiple sources, the nature of 
which differs materially to persons who are in the formal employment sector. Their ability to repay their debts is 
therefore markedly different.  Examples of these limitations are: 1) Ultra high net worth individuals may not receive 
regular income - like a salaried consumer. The ultra-high net worth individual's most recent 3 months bank 
statements may reveal no income - however the individual may receive yearly, bi-annually or quarterly bulk 
payments from investments or the sale of portions of a vast share portfolio. Based on the affordability assessment 
regulations, this individual's income for the three months before granting the credit agreement would be validated 
as R 0 - however the consumer may have a net asset value of R 5 million. 2) The minimum expenses norm table does 
not have relevance in circumstances where the ultra-high net worth individual has a net asset value of R 5 million 
(this is the value of the consumer's estate after all obligations / expenses have been deducted from the assets / 
income). 3) Sole proprietors may enter into a credit agreement to purchase trading stock. The proceeds from the 
sale of the stock would be used to pay the credit agreement. Thus the credit agreement has an economic purpose. 
The NCA (in the act itself) permits the credit provider to consider an economic purpose; however the affordability 

however should sole proprietors be 
included and afforded an opportunity 
to apply for debt intervention, bespoke 
criteria should be designed (for 
example specific qualifying criteria 
which caters for the calculation of 
business income and personal income 
capped at R 7 500 gross income per 
month).  
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assessment regulations do not permit this consideration. 4) The sole proprietor may have both a bank account for 
personal purposes and a bank account for business purposes. Therefore, if the credit agreement is granted to the 
sole proprietor - the bank statements for personal purposes and business purposes will have to be considered even 
though the credit agreement is granted for business purposes. 5) The minimum expenses norm table only considers 
personal living expenses and not the expenses of the sole proprietor's business. 6) A sole proprietor may have 
business and personal debt obligations. It is important to note that these same limitations will impact the 
proposed debt intervention process. 
 

Clause 4 The NCR performs administrative acts which are governed by the Constitution (section 33 of the Constitution 
provides that everyone has the right to administrative action that is lawful, reasonable and procedurally fair) and 
the Promotion of Administrative Justice Act (PAJA). The primary procedural safeguards in South African 
administrative law are expressed by the twin principles of natural justice, being (i) audi alteram partem and (i) nemo 
iudex in causa sua, meaning respectively (i) that a public official should hear the other side and (ii) that one should 
not be a judge in his own cause. The NCR must execute its enforcement functions within the framework set by the 
Constitution and PAJA. The suspension of a credit agreement is usually preceded by the judicial oversight of an 
impartial third party, such as a Tribunal or a Court, after having heard the evidence and arguments of all parties 
concerned. This provision affords the NCR an extensive new power which will violate the prescriptions of the 
Constitution and PAJA as it deprives the credit provider of administrative action that is lawful, reasonable and 
procedurally fair. It will further mean that the credit provider will have to approach the NCT or a Court to dispute 
the suspension of a credit agreement (in the absence of having been given an opportunity to be heard) which may 
financially not be feasible when considering the outstanding amount under the credit agreement in comparison to 
the legal costs. 
 
The provision furthermore does not prescribe the criteria that the NCR must apply when evaluating and referring 
applications for debt intervention, or the timeframes within which the NCR must investigate and finalise the 
evaluation and referral. The absence of a clearly prescribed criteria is problematic as it will result in a lack of 
consistency in the approach followed by the employees of the NCR when evaluating and referring applications for 
debt intervention whilst the absence of clear timeframes brings about financial implications for credit providers 
(based on the inability to enforce qualifying credit agreements) which could impact negatively on their business 
models.  
 
Any employee or agent of the NCR who deals with debt intervention applications or allegations of suspected 
reckless lending must consist of the appropriate skills, education, training and qualifications. These requirements 
must be aligned to those required by the NCA and its regulations for debt counsellors and credit providers. In this 

We recommend that section 15(hB) must 
be removed in its entirety to uphold the 
right to administrative action that is lawful, 
reasonable and procedurally fair as 
provided for in the Constitution and PAJA.  
 
In the event the provision is retained, the 
following is proposed: 

 a clear set of criteria must be 
prescribed for the evaluation and 
referral of applications for debt 
intervention, similar to the existing 
practices in relation to debt review; 

 clear timeframes must be prescribed 
within which the NCR must 
investigate and finalise the 
applications for debt intervention, 
and the suspected reckless lending 
reported by the credit provider or 
debt counsellor to the NCR, similar to 
the existing practices in relation to 
debt review;  

 amending the Bill to enable the 
termination of applications for debt 
intervention if the NCR did not meet 
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regard, please refer to sections 44 and 163, read with regulation 10 and the applicable unnumbered regulations 
which states that:  
“(2) Credit providers must be trained in the following areas: 

(a) National Credit Act; 
(b) governance and compliance; 
(c) customer service; 
(d) risk management; 
(e) computer literacy; 
(f) financial management; 
(g) business management; and 
(h) economics. 
 

(3) Debt counsellors must be trained on the National Credit Act and on the basic principles of  
 the following areas: 

(i) financial management; 
(j) business management; 
(k) customer service; 
(l) debt counselling; 
(m) economics; 
(n) governance and compliance; 
(o) accounting; and 
(p) bookkeeping. 
 

In addition, any employee or agent of the NCR who deals with debt intervention applications or allegations of 
reckless lending should be disqualified when relevant as per set requirements. These requirements must be aligned 
to those required by the NCA and its regulations for debt counsellors and credit providers. In this regard, please 
refer to section 46 of the NCA and regulation 5.  
 
We are moreover of the respectful view that the NCR does not have the necessary capacity (including resources 
[people and budget] and infrastructure) to deal with the debt intervention applications and reckless lending 
allegations. A lack in capacity will lead to unnecessary delays, which will be to the detriment of the financially 
distressed consumers and credit providers whose rights may be expunged or suspended. 
 

the prescribed timeframes for the 
evaluation and finalising thereof;  

 obligating the NCR to notify the credit 
provider against whom a suspicion of 
reckless lending report has been 
submitted thereof in writing within a 
specified timeframe from the date on 
which the report was received from 
another credit provider or debt 
counsellor; 

 giving the credit provider against 
whom a suspicion of reckless lending 
report has been submitted an 
opportunity to make submissions to 
the NCR during the course of the 
investigation and prior to the 
finalising of their findings; and 

 imposing consequences on the debt 
intervention applicant and the NCR if 
they fail to comply with the 
prescriptions and specified 
timeframes. 
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The comments under this clause must be read together with the comments made under clause 11 and clause 14, 
being the proposed section 82A and sections 88A to 88E.  
 

Clause 5 We are of the respectful view that the proposed amendment is unnecessary. The NCT already has the authority in 
law to receive and adjudicate upon referrals. In this regard, please consider section 141 of the NCA as an example 
which specifically deals with referrals to the NCT. This section stipulates in sub-sections (3) and (4) that: 
(3) A referral to the Tribunal, whether by the National Credit Regulator in terms of section 140(1) or by a 
complainant in terms of subsection (1), must be in the prescribed form. 
(4) The Tribunal must conduct a hearing into any matter referred to it under this Chapter, in accordance with the 
requirements of this Act.”. 
 
It is important to note that a referral is nothing more than an application to the NCT for desired relief, which referral 
or application would be governed by “The Regulations for matters relating to the functions of the Tribunal and rules 
for the conduct of matters before the National Consumer Tribunal”.  
 
The NCT will need to have adequate capacity to effectively manage and deal with the proposed extended 
jurisdiction and the NCT members would need to be equipped to deal with these matters. 
 

We propose that the amendment should 
be removed in its entirety.  

Clause 6 
and  
Clause 10 

We deal with clause 6 and clause 10 simultaneously due to the correlation between the clauses. 
 
Clause 6: 
We support what the proposed amendment intends to achieve, but are concerned about the lack of clarity on what 
constitutes a “successful debt intervention application” as this is not clearly defined. We are of the view that the 
credit bureaux should receive reports relating to: 

 the application for debt intervention as soon as the consumer applies to the NCR (this will prevent the consumer 
from becoming further financially distressed and over-indebted whilst awaiting the NCR’s investigation and 
finalising of the application and will protect unsuspecting credit providers from granting credit as they are 
unaware of the pending application for debt intervention); and  

 the status of the debt intervention application (for example, when the debt intervention order is granted by the 
NCT the credit bureaux must be informed or when the debt intervention order is rejected by the NCT the credit 
bureaux must be informed). 

 
 
Clause 10: 

 
 
 
We recommend that clause 6 be amended 
to read: 
“43(1) A person must apply to be registered 
as a credit bureau if that person engages 
for payment, other than as a credit 
provider or an employee of a credit 
provider, in the business of –  

(a) receiving  reports of, or 
investigating –  
(v) successful debt intervention 
applications applications for debt 
intervention and/or the status of 
debt intervention applications;”. 
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Although we are generally in support of the proposed amendment, there are certain practical considerations, as 
follows, which the proposed amendment should consider: 

 the proposed amendment refers to “days”. The NCA in section 2(5) determines how business days must be 
calculated. From an implementation perspective consistency in the drafting of new/amending of existing 
legislation is very important, hence the proposed amendment should rather refer to business days; and 

 it is understood that the NCR and the NCT will notify the credit bureaux of the status of the debt intervention. It 
is however not clear how the credit bureaux will be notified of the status of the debt intervention application to 
ensure that the credit bureaux is aware of when the listing must be recorded or removed, and what the 
timeframe is within which the NCR and the NCT must submit the information to the credit bureaux. Timeous 
notification is paramount to mitigate the potential risk of consumers abusing the system by applying for credit 
with unsuspected credit providers whilst at the same time applying for debt intervention, which will lead to a 
situation of the consumer being untruthful during the affordability assessment process. If the potential risk is 
not mitigated it may moreover cause irresponsible consumer behaviour and potentially moral hazard. We are of 
the respectful view that the NCR and NCT do not have the necessary capacity (including resources [people and 
budget] and infrastructure) to ensure that the credit bureaux are notified in a timeous manner. A lack in capacity 
to ensure timeous reporting will further lead to unnecessary delays, which will be to the detriment of the 
financially distressed consumers and the credit providers whose rights will be impacted negatively; 

 a consumer will, as the provision currently stands, be able to apply for credit after 7 days of the lapsing of the 
concessions granted in terms of section 88C(2)(c), section 88C(3)(a), section 88C(3)(b) or section 88C(5)(b). A 7 
day removal period is an insufficient period of rehabilitation in terms of section 71(3A)(a), section 71(3A)(b) or 
section 71(3A)(d). The record of the debt intervention status must remain on the credit bureaux to show past 
credit behavior of the consumer to credit providers and to ensure behavioral change by the consumer; and 

 we are of the view that the shortest and longest period for which the debt intervention listing must remain on 
the credit bureaux should be prescribed. We propose a shortest period of 12 months and a longest period of 60 
months. The time period in respect of the removal of the listing is critical as it may result in information not 
being available to a credit provider to conduct a proper affordability assessment and to determine the 
consumer’s debt repayment history under his/her credit agreements.  

 
Important to note is that BASA does not support the extinguishing or expunging of debt due to the 
unconstitutionality thereof as is detailed in the submission that Annexure A accompanies.   
 
The comments made under clause 6 and clause 10 must be read together with the comments made under clause 
14.  
 

 
 
We recommend the following in respect of 
clause 10:   

 that consistency be applied in that the 
proposed amendment should refer to 
business days and not days; 

 that a reciprocal obligation be placed 
on the NCR and the NCT to report the 
debt intervention application status to 
the credit bureaux in a timeous 
manner, which timeframes must be 
prescribed; 

 that the consumer should have the 
necessary recourse to compel the NCR 
and the NCT to update the Credit 
Bureaux;                         

 that the amendments made to this 
provision would mean that 
corresponding amendments must be 
made to the retention periods as 
listed in regulation 17 of the NCA. We 
propose the following amendment to 
regulation17: 

o added under the heading: 
categories of consumer credit 
information: “debt 
intervention application”;  

o added under the heading: 
Description: “as per section 
88A or 88F of the Act, 
application and status as 
reported by the NCR and an 
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order granted by the 
Tribunal”;  

o added under the heading: 
Maximum Period: “within the 
period prescribed in section 
71A(3A)”; 

 that in the event that debt under a 
credit agreement is suspended via a 
debt intervention order, the indicator 
should remain on the credit bureaux 
for 12 months post the suspension 
period’s expiry ;  

 that the debt intervention indictor 
should remain on the credit bureaux 
until the repayment of the debt under 
all eligible credit agreements have 
been concluded successfully; and 

 that the period for which the debt 
intervention listing must remain on 
the credit bureaux should be 
prescribed, the shortest period being 
12 months and a longest period being 
60 months.  

  

Clause 7 No comment. 
 

Clause 8 We are not opposed to the NCR establishing a register relating to debt intervention applications, but wish to submit 
the following to improve the section: 

 there is duplication in reporting the debt intervention applications and statuses to the credit bureaux and the 
NCR register; 

 schedule 3, item 3 to the NCA provides as follows: 
“National register of credit agreements 

(1) Despite section 69, the requirements of section 69(2), (3), (4) and (5) remain inoperative until a date 
declared by the Minister by notice in the Gazette after – 

We recommend that:  

 section 69(1A) be amended to read: 
“The National Credit Regulator must 
keep a register of applications for debt 
intervention contemplated in section 
88A or as may be prescribed in terms 
of section 88F, received by the 
National Credit Regulator; any order 
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(a) the National Credit Regulator has established the register of credit agreements as required by 

section 69(1); and 
(b) the Minister has received advice from an independent auditor that the National Credit Regulator has 

established reasonable and effective means to receive and compile information to be reported to it 
in terms of section 69. 

(2) The Minister may prescribe the information to be registered by a credit provider in respect of a pre-existing 
credit agreement, in lieu of the information required by section 69(2).”. 

The NCR has to date not yet established the register of credit agreements, therefore section 69(2), (3), (4) and 
(5) remain inoperative; 

 the debt intervention register needs to be established within a specified timeframe to not impact negatively on 
consumers, credit providers, debt counsellors, and other stakeholders, must be regularly and timeously updated 
with debt intervention applications and the progress status of same, must be independently audited on a bi-
annual basis, and must be accessible to credit bureaux and credit providers; 

 in the event of this clause becoming operative, the NCR should flag the debt intervention applications at point of 
application, including a status, with the credit bureaux; 

 if this section becomes operative, it would create a conflict with the "Manner and Form" for reporting consumer 
credit information to the credit bureaux as prescribed by regulation 19(13). This section states that the 
information must be reported either "directly” to the national register of credit agreements or to a credit 
bureaux. However, the NCR recently published the manner and form for submission of consumer credit 
information to the credit bureaux and this specifies that information must be reported through the SACRRA Data 
Transmission Hub. BASA’s response to the NCR on the submission of Consumer Credit Information is available on 
request; 

 we are concerned that the credit bureaux records of debt intervention applicants will not align with the credit 
providers’ records, as is currently the case with the Debt Help System housed with the NCR. It is important that 
the register is kept up to date at the credit bureaux, rather than the NCR keeping the register and credit 
providers not having access to it; 

 external audit reviews of the register should be conducted on a bi-annual basis. Sanctions should be in place for 
non-compliance to ensure that the NCR keeps a record of the applications and status of applications, is able to 
update the debt intervention flags at the credit bureaux, and that the integrity of the data meets the required 
standards; 

 the debt intervention register held by the NCR should contain all the applications for debt intervention and the 
status of debt intervention applications. The information contained in the register must be made available to 
credit bureaux within 48 hours of an application being made so that this information is available to credit 
providers who are considering applications for credit from consumers or prospective consumers; 

made in respect of such applications 
and the status of such applications. 
The register must be created within 30 
business days of the promulgation of 
this section. The National Credit 
Regulator must update the register 
and supply the information contained 
in the register to all registered credit 
bureaux in the prescribed manner and 
form within 48 hours of receipt of 
each application for debt intervention.  
The National Credit Regulator must 
update the register with the status of 
the debt intervention applications and 
inform all registered credit bureaux in 
the prescribed manner and form of 
the change in the status of the debt 
intervention application within 48 
hours of the status change occurring.  
Any interested or impacted party may 
dispute the information contained in 
the register as per a process the 
Minister must prescribe. An accredited 
auditing firm must audit the register 
on an annual basis and this report 
must be made available to the public. 
The National Credit Regulator must 
address any findings in the report.”; 

 section 69(7) be amended to read: 
“The Minister, by regulation in 
accordance with section 171, may 
must prescribe the information to be 
recorded in the register contemplated 
in subsection (1A).”; 
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 the debt intervention register should be published in such a manner that it is accessible to credit providers. 

Credit providers would then be aware of the relevant debt intervention application and the status of same, and 
therefore would be protected from inadvertently entering into a credit agreement with a debt intervention 
applicant. The credit bureaux should also have access to the debt intervention register so as to update the 
applicant's consumer credit information; 

 a process should be prescribed to enable the consumer or a credit provider (or any other interested party) to 
dispute the information held within the register. The disputed information should be corrected or deleted if the 
dispute is found to be valid; 

 in respect of the proposed sub-section (7), we propose that the Minister “must” prescribe the information to be 
recorded in the debt intervention register. The Minister’s discretion should be removed to ensure 
standardization and consistency from the outset; 

 the proposed amendment should be amended to impose a sanction if the obligations of the establishment and 
upkeep of the register is not met and adhered to.  

 
 

 the information should include:  
o the consumer’s full name and 

surname;  
o the consumer’s identity 

number;  
o the marital status of the 

consumer;  
o The date of the debt 

intervention application by the 
consumer; and  

o the status of the debt 
intervention application; 

 the debt intervention register should 
be subject to similar provisions as the 
credit bureaux which includes: 

o section 72: The right to access 
and challenge credit records 
and information; and 

o section 73: Verification, review 
and removal of consumer credit 
information; and 

 a consumer who was found to be 
over-indebted and whose debt was 
subsequently extinguished, and who 
then becomes able to service the 
remaining active obligations, must be 
listed on such a register even if the 
remaining debt is not restructured. 

Clause 9 This provision does not cater for applications made to the NCR by the consumer and the status of these 
applications. It only refers to successful debt intervention applications which are taken to mean those applications 
that the National Credit Regulator has finalised and accepted. 
 

We recommend that: 

 the section be amended to read: 
“70 (aA) accept without charge the 
filing of consumer credit information 
from the National Credit Regulator 
related to the application for debt 
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There is uncertainty as to the practical impacts of the provision. It is not clear who will bear the burden of the costs 
involved in the reporting to the credit bureaux, whether the credit bureaux would have capacity to deal with new 
status updates and what layout would be used for the relevant reporting. 
 
We are further of the view that the definition of consumer credit information should include applications for and 
the status of debt intervention applications (i.e. not only debt intervention applications granted). 
 
In light hereof we submit that the proposed amendment is too limiting and inconsistent with section 88B(1)(b)(ii) 
which requires the NCR to notify the credit bureaux of the debt intervention application upon the consumer’s 
application. 
The proposed amendments to section 71A furthermore require the credit bureaux to remove credit bureaux listings 
of debt intervention applications in different circumstances. The credit bureaux will only be able to give effect to 
these requirements if they are aware of the debt intervention application status. 
 
We propose that the NCR must advise credit bureaux within 48 hours of an application for debt intervention of 
same and thereafter regularly update the credit bureaux with the status of the matter so that this information can 
be published by the credit bureaux and same is accessible to credit providers. 
 

intervention by a consumer and the 
status of such applications. a 
successful debt intervention 
application”. 

Clause 11 Clause 82A(1): 
We do not support the proposed amendment as it is overly onerous, has severe consequences for non-compliance 
in circumstances where it will not be possible for a credit provider to comply, and as it: 

 does not clearly prescribe the criteria that must be applied in formulating a reasonable suspicion of reckless 
lending; 

 does not clearly prescribe the manner, form and content of, and timeline within which the report of suspected 
reckless lending must be submitted; 

 will cause credit providers to self-incriminate which is unconstitutional; and 

 may cause anti-competitive behavior by unscrupulous credit providers. 
 
Following, the above mentioned are discussed in greater detail: 

 Formulation of Reasonable Suspicion of Reckless Lending: 
It is not clear from the proposed provision how a credit provider should formulate this reasonable suspicion 
when conducting the section 81(2) assessment. It is understood that the reasonable suspicion should be 
objectively and not subjectively formulated. A credit provider will only be able to formulate a reasonable 
suspicion in an objective manner if it has the necessary information and facts before it.  

We recommend that clause 82A must be 
removed in its entirety as there are 
sufficient existing remedies available to 
consumers with respect to reckless lending, 
consisting of and in respect of which the 
NCR can undertake further education to 
consumers: 

 submitting a complaint for review and 
adjudication to an Ombud with 
jurisdiction; 

 submitting a complaint for 
investigation to the NCR; 

 submitting an application to the NCT; 

 submitting an application to Court;  

 applying for debt review, part of 
which the assessment includes the 
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Section 80(1) states that:  
“(a) the credit provider failed to conduct an assessment as required by section 81(2), irrespective of what the 
outcome of such an assessment might have concluded at the time; or (b) the credit provider, having conducted 
an assessment as required by section 81(2), entered into the credit agreement with the consumer despite the fact 
that the preponderance of information available to the credit provider indicated that –  

(i) the consumer did not generally understand or appreciate the consumer’s risks, costs or obligations under the 
proposed credit agreement; or 

(ii) entering into that credit agreement would make the consumer over-indebted.”. 
 

Section 80(2) states that:  
“When a determination is to be made whether a credit agreement is reckless or not, the person making that 
determination must apply the criteria set out in subsection (1) as they existed at the time the agreement was 
made, and without regard for the ability of the consumer to – 

(a) meet the obligations under that credit agreement; or  
(b) understand or appreciate the risks, costs and obligations under the proposed credit agreement, at the time 

the determination is being made.” [Our emphasis.]. 
 

In the matter of National Credit Regulator v Shoprite Investments Ltd (NCT/32946/2015/140(1)) [2017] ZANCT 
98 (5 September 2017), the NCT explained, in paragraph 67, the complexities associated with interpreting 
section 80(2) as follows:  

“The above provision is quite complex in that it has –   
67.1. A timing component – the point at which the consumer gets assessed namely the time when the 
determination is made. 
67.2. An evaluation or assessment component – whether the consumer is or will be unlikely to meet his or her 
obligations under all his or her credit agreements taking into account – ... “financial means, prospects and 
obligations” … and "probable propensity to satisfy in a timely manner all the obligations under all the credit 
agreements””. 

 
Section 82(1) states that: 
“A credit provider may determine for itself the evaluative mechanisms or models and procedures to be used in 
meeting its assessment obligations under section 81, provided that any such mechanism, model or procedure 
results in a fair and objective assessment and must not be inconsistent with the affordability assessment 
regulations made by the Minister.”.  

identification and reporting of credit 
granted recklessly; and 

 raising a defense of reckless lending in 
the event a credit provider proceeds 
to enforce a credit agreement under 
which the credit granted was found to 
be granted recklessly.  

 
In the event the provision is retained, the 
following is recommended: 

 the provision must be amended to 
prescribe the criteria that will 
constitute a reasonable suspicion of 
reckless lending; 

 the provision must be amended to 
state that credit providers and 
consumers can proceed to enter into 
a new credit agreement, irrespective 
of the existence of a reasonable 
suspicion of reckless lending regarding 
a previous credit agreement and the 
reporting thereof, subject to the 
requirements of section 81 of the NCA 
having been met; 

 the provision must be amended to 
state what the manner, form and 
content of the report for suspected 
reckless lending must entail, as well as  
the timeframe within which the 
suspected reckless lending must be 
reported by the credit provider to the 
NCR and the timeframe within which 
the NCR must finalise their 
investigation and issue their findings; 
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Section 61(5) states that: 
“A credit provider may determine for itself any scoring or other evaluative mechanism or model to be used in 
managing, underwriting and pricing credit risk, provided that any such mechanism or model is not founded or 
structured upon a statistical or other analysis in which the basis of risk categorization, differentiation or 
assessment is a ground of unfair discrimination prohibited in section 9(3) of the Constitution.”.  

 
Credit providers have, individually, developed stringent assessment criteria based on their respective risk 
appetites, and evaluative credit and affordability assessment models and mechanisms, and have aligned these 
and their processes and procedures with the prescriptions of the NCA. The criteria, models and mechanisms, and 
processes and procedures are proprietary and copyright protected, not publicly available and other credit 
providers are, from a risk management and competitive perspective, not privy thereto. By not knowing another 
credit provider’s criteria, models and mechanisms, and processes and procedures, it means that the way and 
manner in which the other credit provider reached its decision to grant credit is unknown.  

 
In assessing an application for credit, a credit provider will obtain a declaration or disclosure of income, 
expenses and debt obligations from the consumer as at that point in time which other credit providers will not 
have line of sight of at any given time. The other credit provider will therefore not be aware thereof if a 
consumer was dishonest in his/her application for credit, which is envisaged in section 81(4) as a complete 
defense to an allegation that a credit agreement was granted recklessly. 
 
It is evident from the above that the prospective credit provider, tasked with a current application for credit, will 
not be privy to all of the information and facts that were obtained by the other credit provider at the time the 
assessment was conducted and the credit agreement was entered into with the consumer. The current credit 
provider will therefore, due to a lack of information and facts, not be able to determine whether the credit 
agreement previously entered into between the other credit provider and consumer was done so recklessly or 
potentially recklessly. 
 
The amendment may cause a substantial time delay in assessing an application for credit as it seems that a 
credit provider will have to review all existing credit agreements in detail, although the specific steps that a 
credit provider is required to take in such regard is not clear from the provision. The provision further does not 
specify whether or not a credit provider is allowed to enter into a new credit agreement even though it is going 

 the provision must be amended to 
state that the NCR must notify the 
credit provider against whom a report 
has been submitted thereof in writing 
within a specified timeframe of the 
date on which the report was 
received from the other credit 
provider; 

 the provision must be amended to 
state that the credit provider against 
whom a report has been submitted 
must be given an opportunity to make 
submissions to the NCR during the 
course of the investigation prior to 
the finalization of their findings; 

 the provision must be amended to 
uphold the privilege against self-
incrimination envisaged in section 35 
of the Constitution and section 139(4) 
of the NCA;  

 the provision must be amended to 
outlaw general, vague and bald 
allegations of suspected reckless 
lending (for example, merely alleging 
that all the consumer’s credit 
agreements are suspected reckless 
lending without prima facie proof); 

 the provision must be amended to 
create an offence for frivolous and 
vexatious reporting to allow for the 
imposing of penalties against 
unscrupulous credit providers who 
frivolously and vexatiously report 
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to/has reported suspected reckless lending in relation to a credit agreement entered into previously. Similarly 
the provision does not specify whether a consumer is allowed to apply for credit and enter into a new credit 
agreement whilst a report of suspected reckless lending is being investigated by the NCR.  
 
Credit providers’ systems are moreover designed to establish whether the granting of credit in respect of its own 
product, and not another credit provider’s product, will cause the consumer to become over-indebted. Given 
the different and separate criteria, models and mechanisms, and processes and procedures used by credit 
providers, a credit provider will be forced to work backwards to determine if the granting of credit by another 
credit provider was reckless. This will be impossible for the various reasons set out above.  

     

 Reporting of Reasonable Suspicion of Reckless Lending: 
It is not clear from the proposed provision what the prescribed manner, form and content of the report for 
suspected reckless lending is, neither what the timeframe is within which the report must be submitted. This will 
result in inconsistencies in respect of the date of submission of the report and the level and extent of 
information submitted by the different credit providers. Credit providers may further suffer reputational and/or 
financial damage as a result of the reporting of a reasonable suspicion of reckless lending, pending a ruling by 
the NCT.  
As indicated above, the prospective credit provider, tasked with a current application for credit, will not be privy 
to all of the information and facts that were obtained by the other credit provider at the time the assessment 
was conducted and the credit agreement was entered into with the consumer and will therefore not be able to 
determine whether the credit agreement previously entered into between the other credit provider and 
consumer was done so recklessly or potentially recklessly. This may result in credit providers reporting all 
previous credit agreements entered into as suspected reckless lending in a bid to prevent the penalty from 
becoming applicable and being incurred. 
 
In addition, the NCR does not have the necessary capacity to deal with the influx of reports in relation to 
suspected reckless lending that will be derived from this amendment, and neither does the provision stipulate 
the criteria that the NCR must apply when assessing the formulation of a reasonable suspicion.  

 
 
 

 Self-incrimination by Credit Providers: 
The proposed amendment requires of a credit provider to police and report itself in that if a previous credit 
agreement entered into with the consumer it is conducting a current section 81(2) assessment on, is suspected 

suspected reckless lending, thereby 
curbing potential abuse; and 

 the credit provider should be 
permitted to approach the NCT or a 
court to review the decision of the 
NCR in the form of a review or appeal.  
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reckless lending. This will lead to the credit provider incriminating itself by reporting to the NCR that it has 
engaged in a criminal offence (as envisaged by the proposed section 157B), which is a violation of the privilege 
against self-incrimination envisaged in section 35 of the Constitution and section 139(4) of the NCA which states 
that: 
“A person questioned by an inspector conducting an investigation must answer each question truthfully and to 
the best of that person’s ability, but –   

(a) the person is not obliged to answer any question if the answer is self-incriminating; and 
(b) the inspector questioning such a person must inform that person of the right set out in paragraph (a).” 
 

 Anti-competitive Behaviour by Unscrupulous Credit Providers: 
The purpose in section 3 of the NCA envisages a competitive credit market and industry whilst section 13 of the 
NCA requires the NCR to monitor the credit market and industry to determine whether it remains competitive. 
Section 15(h) of the NCA states that the NCR must enforce the NCA by “referring to the Competition Commission 
any concerns regarding market share, anti-competitive behavior or conduct that may be prohibited in terms of 
the Competition Act, 1998 (Act No. 89 of 1998)”. The proposed amendment will cause anti-competitive behavior 
as it requires credit providers, who are competitors, to police and report on each other. Unscrupulous credit 
providers could “cry wolf” in order to obtain an unfair advantage in the credit market and industry and could 
even go so far as to use this as a potential marketing tool to entice consumers to apply for credit with them, 
promising consumers in the process that they will see to the suspension of credit agreements by reporting 
suspected reckless lending to the NCR. The NCR will be unable to control this type of behavior as the 
unscrupulous credit provider merely needs to claim that it suspects a credit agreement of being reckless. The 
will result in unscrupulous credit providers using this section in a frivolous and vexatious way which will severely 
prejudice other credit providers. 

 

Clause 12 With the inclusion of the words “or it appears to the court”, the provision contemplates that the court could mero 
motu declare that the consumer is over-indebted in the absence of such allegation by the consumer. This is 
particularly problematic where a credit provider has requested default judgment or summary judgment. The 
process of default judgment or summary judgment could be delayed and at worst not be granted at all with the 
result that the consumer is now referred to debt review or debt intervention or declared over-indebted, even in the 
consumer’s absence such in the case of default judgment. (*We include the relevant part of the judgment of the 
National Consumer Tribunal in National Credit Regulator v Shoprite Investments Ltd in the table below.) 
 
The proposed amendment does not take into account section 129 of the NCA where it is proposed that the 
consumer refers the credit agreement to a debt counsellor, alternative dispute resolution agent, consumer court or 

We recommend that: 

 the court should at least have some 
objective facts, information or 
documents before it so as to 
formulate its suspicion; 

 the credit provider should also be 
permitted to refute the allegation or 
suspicion of the court and make 
submissions to the court in this 
regard; 
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ombud with jurisdiction, with the intent that the parties resolve any dispute under the agreement or develop and 
agree on a plan to bring the payments under the credit agreement up to date before enforcement of the credit 
agreement through the courts take place. 
   
The proposed amendment could, in its current format, result in more instances where the credit provider is 
prevented from enforcing its rights under the credit agreement even though the consumer is not adhering to 
his/her responsibilities under the credit agreement. The proposed amendment could result in more instances where 
litigation matters are in effect postponed because it appears to the court that the consumer is over-indebted. This 
could result in the unnecessary referral of a debt review matter which could have been adequately and fairly 
resolved in court. The (unnecessary) prolonged payment of debt will not be fair to either the consumer or credit 
provider, as this would only lead to increased exposure for the credit provider and a heavier debt burden for the 
consumer as outstanding balances under the credit agreements escalate. 
 
If a court can exercise its powers on its own, it means the scope of application of section 85 is extended to apply 
even in the absence of any such allegations by the consumer himself or herself.  
 
Referral for debt intervention might be a problem where the consumer already has acceptances in place for a debt 
review application, but it appears to the court that the consumer might be a better candidate for debt intervention. 
All the bona fide negotiations between debt counsellors and credit providers and consensus reached will be 
undone. 
 
It is not clear how it will appear to a court that a consumer might be a better candidate for debt intervention, i.e. 
what test must a court apply? Arguably the onus currently is on the consumer to convince a court that he is over-
indebted [see e.g. Standard Bank v Panayiotts [2009] JOL 23095 (W) par 55]. It is unclear if the amendment 
regarding possible debt intervention puts an onus on the consumer or on the credit provider to prove that the 
consumer is not a candidate for debt intervention.  
 
Debt intervention can be a lengthy process during which time a credit provider simply has to wait for the outcome 
without any involvement or benefits. It seems unfair that a credit provider, who has as a last resort proceeded with 
legal action and incurred costs, may then be subjected to such a process, not requested by the consumer, and 
potentially with the onus to prove that the consumer will probably not qualify.   
 

 the court should not be able to refer 
the matter for debt intervention 
consideration. However if the 
amendment is retained, the court 
must be persuaded to use its 
discretion in favor of the consumer 
and the consumer will have to satisfy 
the court as to the reason why he or 
she did not apply for debt 
intervention prior to litigation. We 
suggest that the court be guided by 
relevant qualifying criteria in its 
assessment and decision;  

 the matter should be referred to the 
NCR and the NCR should be required 
to report back to the court. If this 
does not occur, there will be multiple 
procedures pending before various 
forums (NCT and court) relating to the 
same consumer and at the same time; 

 timeframes must be prescribed within 
which the NCR must provide a 
recommendation to the NCT and the 
court. If this is not accepted, there 
should be a time limit for the NCR to 
refer the matter to the NCT; and  

 the matter before the court should be 
stayed pending the consideration by 
the debt counsellor, NCR or NCT. This 
stay should only be for a reasonable 
period. 
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In Ex Parte Ford [2009] JOL 23412 (WWC) par 13 the Court has said that section 85 is wide enough to be applicable 
in an application for voluntary sequestration. To extend the court’s section 85 powers in this regard, may cause 
unintended consequences and delays also in other legal processes.   
 
In Standard Bank v Panayiotts (above) par 79 the Court cautioned that courts should be reluctant to assist the 
consumer when it is clear that the credit provider is likely to be greatly prejudiced where the protection measures 
afforded by the NCA is implemented – this comment will certainly apply to a referral to debt intervention not 
initiated by the consumer. 
 
BASA is concerned that due to delays in the court process and potential delays in the NCR evaluations, the majority 
of debt intervention applicants will cease payments. 
 

* Judgment of the National Consumer Tribunal in National Credit Regulator v Shoprite Investments Ltd (NCT/32946/2015/140(1)) [2017] ZANCT 98 (5 
September 2017) in Paragraph 108: 
"It must however be noted that the consumers who have been found to have been granted credit recklessly by the Respondent may not even be aware of this 
matter. They have not been cited in any way as parties and were not involved in the proceedings in any way. The possible consequences of having their financial 
situation assessed and found to be over indebted may have serious implications for the consumers concerned. 
These consumers may not want their financial situation assessed in any way. It must therefore be clearly noted that these consumers must voluntarily agree to the 
process of having their financial situation assessed by a debt counsellor. Should any of them refuse or not wish to cooperate in any way then they cannot be forced 
to do so and the matter ends there for that particular consumer. Although Section 83(3)(a) of the Act requires the Tribunal to consider whether the consumer is 
over indebted it could never have been the intention of the legislature that they could be forced to have their financial affairs assessed. They must further be 
informed by the debt counsellor exactly what the implications may be if they are found to be over indebted and of the possible suspension order the Tribunal may 
make.". 

Clause 13 The proposed amendment to section 86(6) will make it mandatory for debt counsellors to consider whether any of 
the consumer’s credit agreements appear to be reckless. It is uncertain what will qualify a credit agreement as 
“appearing to be reckless”. 
 
Considering that the credit industry is already faced with frivolous and vexatious reckless lending allegations and 
requests for information/documentation, the proposed amendment will open the door for further abuse of the 
current problematic situation. It will result in credit providers being inundated with requests for information and 
documentation in order for debt counsellors to investigate reckless lending.  
 

We recommend that: 

 the word “determine” is missing in the 
first sentence of section 86(6). The 
sentence in section 86(6) read 
correctly in the first version of the 
NCA published on 15 March 2006: 
“(6) A debt counsellor who has 
accepted an application in terms of 
this section must determine,..” 
We recommend that the current 
version be amended to read: 
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The draft debt counselling fee structure published by the NCR will financially reward debt counsellors for 
investigating reckless lending allegations, thereby incentivising the debt counsellors to make frivolous and vexations 
allegations of reckless lending. The relevant part of the draft NCR fee structure reads as follows: 
 

Step Services Recommended 
Amount (excl. VAT) 

By when it should be    
paid 

5. Reckless     
Lending Fee  
(New fee) 

(a) Reckless lending assessment; R250 
per credit agreement 

Subject to the consumer 
requesting declaration 
of reckless lending and 
payable after the 
assessment. (b) Instructing of the attorney to 

draft the affidavit 

(c) Supplying reckless lending 
documents to the attorney to 
draft the affidavit on the 
assessment outcome 

 
We submitted our concerns regarding the proposed reckless lending fees as follows (letter dated 29 September 
2017, addressed to Mr Peter Michaels at the NCR) and we include same again for your consideration:  
“BASA would like to advise that we are not in support of the newly proposed reckless lending fee. If the consumer is 
genuinely in financial distress and clearly has credit agreements which may have been recklessly granted, and if the 
consumer cannot make payment of this fee, then they will be deprived of the opportunity to have the credit 
agreement challenged. It is the statutory duty of a DC, as part of the determination, to investigate possible reckless 
lending as instructed by the consumer and this service should form part of the restructuring fee. Further, currently it 
is the practice of Magistrates to call for a reckless lending assessment by the DC; will the consumer then have to 
make payment of this reckless lending fee even if they did not request the assessment? The introduction of this fee 
may result in DC's conducting reckless lending assessments on each matter for the sake of obtaining a reckless 
lending fee. This will place a huge cost, process and administrative burden on credit providers. It is not clear how the 
NCR will monitor whether the consumer is requesting a declaration of reckless lending, as opposed to the DC 
initiating it out of their own accord. We are concerned that there will not be sufficient checks and balances to 
prevent abusive practices.”. 
 

“(6) A debt counsellor who has 
accepted an application in terms of 
this section must in the prescribed 
manner and within the prescribed 
time determine –“. 

 
We do not support the fact that debt 
counsellors must identify reckless lending. 
In the event the proposed section is 
retained, we recommend that:    

 to prevent vague and frivolous 
allegations, the debt counsellor must 
include a summary of their 
preliminary assessment which 
resulted in their reasonable suspicion 
of a credit agreement being allegedly 
reckless lending; 

 there should at least be a prescribed 
limitation on the 
information/documents/records that 
debt counsellors may request in order 
to investigate an alleged reckless 
credit agreement;  

 in order to alleviate the administrative 
burden on credit providers, the 
requests for information should be 
limited to standard 
documents/records. For example, 
limited to the following records (this 
excludes voice recorded versions): 

o quotations; 
o pre-agreement statements; 
o credit agreements; 
o statements of account; and 
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o credit bureau report or 

information obtained at the 
time of conducting the 
affordability assessment; 

 credit providers may still charge for 
the replacement copies of documents 
already provided to consumers or for 
historical documents. The charges are 
governed by regulation. To prevent 
charges, debt counsellors must 
endeavor to obtain documents and 
information from the consumer 
directly; 

 Form 16, which lists what the 
consumer must provide his/her debt 
counsellor upon application for debt 
review, must be amended to include:  

o quotations; 
o pre-agreement statements; 
o credit agreements; and 
o statements of account; 

 there should be a “cut-off time” 
(analogous to prescription) by when 
debt counsellors may investigate 
credit agreements for alleged 
recklessness. For example, a 
consumer that has paid his or her 
instalments under a credit agreement 
for 5 years, goes under debt review 
and then the debt counsellor decides 
to allege that the credit agreement is 
reckless. If the credit agreement is, for 
example, older than 3 years, the debt 
counsellor should not be able to 
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allege that the credit agreement is 
reckless. 

 

Clause 14 General Comments: 
We are not in support of the debt intervention procedure proposed in the Bill. We are of the respectful view that the existing debt intervention mechanisms (like 
debt review) can be enhanced to provide the necessary relief to financially distressed and over-indebted consumers.  
 
The purpose of the NCA furthermore envisages the promotion of “a fair, transparent, competitive, sustainable, responsible, efficient, effective and accessible 
credit market and industry, and to protect consumers". One of the manners in which this is achieved is by “promoting equity in the credit market by balancing the 
respective rights and responsibilities of credit providers and consumers”. It is our respectful view that clause 14 does not achieve this purpose, but rather skews 
the balance in the favor of the consumer. 
 
Currently, if a responsible credit provider enters into a responsible credit agreement with a consumer, the credit provider’s right to enforce the credit agreement 
and require of the consumer to adhere to his or her responsibilities under the credit agreement upon default or breach is already curtailed by the NCA (for 
example debt review). The responsible credit provider’s rights will be further curtailed by the debt intervention process and the relevant credit agreement may be 
extinguished in its entirety.  
 
The credit provider is left in an extremely uncertain environment where responsible credit agreements being entered into may be extinguished by debt 
intervention. This may lead to an increase in the cost of credit and a reduction in the access to credit and ultimately financial exclusion which is in direct 
contradiction to the purpose of the NCA set out in section 3(a). 
 
Clause 14 furthermore seems to envisage very little credit provider involvement or participation in the application and approval process of debt intervention, 
other than it must comply with reasonable requests by the NCR and must participate in good faith in the application for debt intervention, which severely impacts 
its rights.  
 
Depriving the credit provider from an opportunity to partake in the process, the primary procedural safeguards in South African administrative law seem to be 
ignored. These are expressed by the twin principles of natural justice: audi alteram partem and nemo iudex in causa sua which respectively means that a public 
official should hear the other side and that one should not be a judge in his own cause. 
 
In addition, we draw the Portfolio Committee on Trade and Industry’s attention to the submission and presentation made by the South African Revenue Service 
(SARS) as to the impact of debt relief on the consumer or debt intervention applicant. The gross income of the consumer or debt intervention applicant (i.e. the 
taxpayer’s gross income) may be increased by the debt intervention (if the outstanding debt is reduced and/or extinguished), which may, in turn, increase the tax 
burden and create a capital gains tax burden.  
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The working of section 103(5) (statutory in duplum) should be stayed for the period of the debt intervention (from date of application by the consumer to the NCR 
until the end of the process upon the rejection of the application or rehabilitation of the consumer). This is paramount to prevent double debt relief being 
afforded the consumer and the credit provider being penalised twice. 
 

Specific Comments: Section 88A: 

 Section 88A(1)(a): 
We are of the view that if consumers are married in community of property, the joint estate should be considered for the purposes of debt intervention. 
Therefore, the joint estate’s income should not exceed R 7 500 gross income per month. We are, from an operational/practical perspective further of the view 
that a consumer’s gross income should include the following: 
o the total gross income customarily shared in a household; 
o the total gross income customarily shared by direct family; and 
o the revenue flow generated from the commercial or business purpose for which a credit agreement was concluded. 

 
By including the aforementioned it will align to the calculation of financial means and prospects as envisaged in section 78(3) of the NCA which is critical from 
a consistency perspective. Similarly to how consumers who have applied for and is subject to debt review are excluded from being able to apply for debt 
intervention (refer to the proposed section 88A(1)(a)(iii)), consumers who have applied for personal insolvency or administration in terms of the Magistrates’ 
Court Act should be excluded from being able to apply for debt intervention, as they have already been afforded debt relief. 

 
The clause “and includes a disabled person, a minor heading a household, or a woman heading a household” is ill placed as it is not clear whether these are 
separate categories of consumers who can apply for debt intervention or whether these are categories that fall within the overall definition of a debt 
intervention applicant. If it is the latter, which it is understood to be, then the separate reference to these categories are unnecessary. Alternatively, if the 
intention is to ensure that these categories of consumers are not discriminated against, then it will be more appropriate to include the following in section 61 
of the NCA, so as to prevent discrimination: “A person with disabilities, a single woman heading a household and a minor heading a household may not be 
discriminated against if he or she applies for debt intervention.”. A further alternative is to move the sentence to the beginning of the narration, the proposed 
provision would then read as follows: “’debt intervention applicant’ means a South African citizen or permanent resident that is a natural person and who on 
the date of submission of the application contemplated in subsection (2) is a consumer under a credit agreement and includes but is not limited to a disabled 
person, a minor heading a household or a single woman heading a household …..”. It is further, in terms of section 89 of the NCA, unlawful to enter into a 
credit agreement with a minor who has not been emancipated and who is assisted by a guardian. It is therefore unclear how these minors would apply and 
qualify for debt intervention as these minors are not consumers under credit agreements. A minor under the age of 15 years may also not be employed and 
would therefore not be able to generate an income to apply for credit. In law, a minor will not be held liable for the debt of a deceased parent or guardian. 
The deceased parent or guardian’s debt would be dealt with in the deceased estate or insolvent deceased estate administration process.   

 

 Section 88A(1)(b): 
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It is unclear whether the term “assets” include movable, immovable, encumbered, unencumbered, tangible and intangible assets. We are of the view that it 
should include all types of assets. As it currently stands, a realisable asset is an asset that can swiftly be converted to cash, at a value that reasonably reflects 
the second hand market value of that asset. It is not certain that a property and a vehicle can swiftly be converted into cash at a reasonable second hand 
value. For this reason, a property and/or a vehicle may not be considered to be realizable assets with the result that a consumer with a property and/or a 
vehicle may qualify for debt intervention if the other qualifying criteria are met, which is understood from the Portfolio Committee’s deliberations to date  not 
to be the intention. We therefore recommend that the clause be amended to expressly state that if a consumer owns a property or vehicle, that they should 
be excluded from applying for debt intervention, irrespective of their gross monthly income earned.  
In respect of the term “swiftly”, it is unclear what is meant by the term “swiftly”. We propose that a time period for realization of the asset should be allocated 
to clearly define the meaning of “swiftly” which period should be 6 to 12 months. Thus an asset which can be swiftly converted to cash within a period of 6 to 
12 months would be considered a realizable asset. 
 
Not all assets will necessarily be converted to “cash”, we therefore propose that the provision state that the assets could be converted to cash or a store of 
value held in a bank account. 

 
It is not clear how the second-hand market value of the asset will be determined or who will be responsible for creating the inventory of the realizable assets, 
the excluded assets and the value of these to ensure verification thereof and not an overstatement or understatement by the consumer or the credit provider. 
We propose that an accredited and qualified valuer should be appointed to determine the value of the realizable assets and the assets which may be excluded. 
Alternatively, the structure of the sheriffs could be used to compile an inventory and then the valuer can use the inventory to provide the second-hand market 
value of the assets. These processes must however happen within clearly defined timeframes to ensure the process is not abused as a tactic to delay the 
inevitable to the detriment of the consumer or credit provider. This may be a labour intensive and expensive process. We are of the view that any costs in this 
regard should be borne either by the debt intervention applicant or the NCR. 
 
The cap of the excluded asset categories should be reduced from R 10 000 to R 5 000. The higher value of R 10 000 seems to be counterproductive to the 
consumer reducing his or her indebtedness and financial distress. We are of the view that a cap should be placed on necessary wearing apparel so as to 
prevent the inclusion of luxury items (like luxury handbags, shoes, jewelry, etc.).  
Sub-clause (vi) should define a fund as per the Pension Funds Act, so as to prevent the inclusion of investments. It is further extremely important that a criteria 
be included to the effect that the debt intervention applicant should be over-indebted as defined in section 79 of the NCA and unable to repay his/her debt, 
else this section contradicts the statement made in the proposed amendment to the long title which states that the NCA seeks to provide for “debt 
intervention in cases of over-indebtedness”.  

 

 Section 88A(1)(c): 
The term “unsecured credit agreements” is not defined in the NCA, its regulations or the Bill. The meaning of the term is therefore not clear and may lead to 
legal uncertainty and interpretational difficulty. We propose that the term “unsecured credit agreements” should be defined as “a credit transaction or credit 
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facility in respect of which the debt is not supported by any pledge or other right in property or suretyship or any other form of personal security other than 
credit life insurance”.  
 
The total unsecured debt should further be determined in accordance with section 113 and 125 of the NCA, therefore the settlement amount of each of the 
qualifying credit agreements as at the 24th of November 2017 and at the time of applying for debt intervention should be determined, the total of which 
should not exceed R 50 000. 

 

 Section 88A(2): 
In order to prevent abuse of the process by consumers, the consumer’s total unsecured debt as at 24 November 2017 and upon the date of application for 
debt intervention with the NCR should not exceed R 50 000. Thus, a consumer with a total unsecured debt of R 50 000 on 24 November 2017 would not be 
able to increase his or her debt after 24 November 2017 and still qualify for debt intervention which the section as it currently stands provide for by not having 
been qualified. The debt intervention process proposed in section 88A to 88E should only be available to consumers for a maximum period of 1 years. This 
would limit the negative credit impacts. 

 

 Section 88A(3): 
We propose that the following be added as further exclusions: 
o if a credit agreement is subject to a debt re-arrangement order, as an existing measure of debt intervention is in process; 
o if a credit agreement is subject to a debt re-arrangement agreement, as an existing measure of debt intervention is in process; 
o if a credit agreement is subject to a consolidation agreement, as an existing measure of debt intervention is in process; and 
o if the credit agreement is a student loan as defined in section 1 of the NCA as not all student loans are necessarily developmental loans.  
 
 

 Section 88A(4): 
The documentary proof provided by the applicant should be credible and authentic, so as to prevent dishonesty and fraud. The applicant should be required to 
depose to a statement of affairs under oath. This statement of affairs should contain declarations that: 
o the applicant has not applied for administration in terms of the Magistrates’ Court Act or is subject to an administration order; 
o the applicant has not applied for or been provincially or finally sequestrated; 
o the applicant has not applied for or is subject to debt review or debt re-arrangement;  
o the applicant should also indicate in the statement of affairs if he/she has defaulted on any credit agreements and whether enforcement of these credit 

agreements have commenced; and 
o the reasons for the applicant’s over-indebtedness or financial distress (so as to prevent mala fide behavior and the abuse of process). 
 

The applicant should further disclose all liabilities, debt obligations and credit agreements to avoid abusing the process through the absence of having to 
provide information critical to the application. We propose that the information contained in regulation 24(1) and in the prescribed form 16 should be 
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provided by the applicant, thereby aligning the information with the information which is obtained in the debt review process, leading to overall consistency in 
the application of the different debt intervention measures. 
 
The applicant’s proof of income should be for 6 months (so that the average can be determined as envisaged in the qualifying criteria) and should include: 
o proof of household income customarily shared;  
o income from direct family customarily shared; and 
o revenue generated from commercial and business purposes for which a credit agreement was concluded. 

 
It is not clear how an applicant with no income will prove this. We propose that the consumer should explain the reason why he/she is unemployed and 
receiving no income as part of the statement of affairs under oath and should, where possible, be supported by documentary evidence like a retrenchment 
letter, a UIF claim, medical certificates, etc. 

 
The applicant’s total unsecured debt should be determined by considering: 
o the most recent credit bureau report of the applicant;  
o the most recent statements of account; and  
o certificates of balances from credit providers. 

 
It is understood that the legislature is referring to credit life insurance policies in section 88A(4)(d) and not any other types of insurance policies. If the case, we 
recommend that “credit insurance agreements” be amended to clearly state “credit life insurance policies”, thereby avoiding potential incorrect legislative 
interpretation.  
 
It is unclear what is meant by the word “agreements” in section 88A(4)(e), whether these agreements are acknowledgements of debt, promises to pay, 
repayment arrangements, limit reduction arrangements under credit facilities, promissory notes, etc. The proposed section must be amended to clearly advise 
what the meaning of the word “agreements” entail.  

 

Specific Comments: Section 88B: 
The proposed provisions under section 88B are completely devoid of timelines and credit provider participation. The credit provider is never afforded an 
opportunity to make submissions to the NCR. There is also no recourse for the credit provider should the applicant or the NCR not adhere to the process or 
timeframes. We propose recourse in the form of termination of a credit agreement from the debt intervention process as envisaged in section 86(10) for debt 
review, enforcement of the credit agreement with immediate effect by the credit provider as is envisaged in section 88(3) for debt review and the forfeiture by 
the applicant of any benefits obtained during the debt intervention process.  
 
The only way to ensure that there is “just” administrative action and that the rights and responsibilities of consumers and credit providers are balanced is to insist 
on a credit provider’s participation on every level of the process of debt intervention. More detail is required as to how credit providers may actively put forward 
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their case to the NCR. There must furthermore be prescribed timeframes for each step of the process in respect of each party’s (applicants, the NCR, credit 
providers and credit bureaux) participation. 
 
The NCR should, from a fairness perspective and to avoid fraudulent behaviour by the applicant, obtain a list of the applicant’s credit providers from the applicant 
and the credit bureaux and then notify the credit providers of the application for debt intervention. We propose that the credit providers and credit bureaux 
should be notified of the debt intervention application in a similar form as used in the debt review process; that is the prescribed form 17.1. This will prevent 
dishonesty by the applicant and will ensure that all relevant credit providers are aware of the process. The summary that the NCR must provide to the credit 
providers should include the applicant’s expenses, debt obligations, credit agreements, number of dependents, marital status and employment status to ensure 
that the credit providers who are severely impacted by the debt intervention application possess over sufficient information and documents to present a case and 
answer any allegations such as reckless lending, prohibited conduct, dereliction of required conduct and unlawful credit agreements. 
 
It is not clear what is meant by “a dereliction of required conduct” as it is not clear how a credit agreement could result from prohibited conduct or a dereliction of 
required conduct. The consequence or recourse in this regard is further not clear. The NCA defines prohibited conduct in section 1 as “means an act or omission in 
contravention of this Act”, prohibited conduct thus relates to actions and omissions. We are of the respectful view that the dereliction of required conduct is an 
omission which is already catered for under the definition of prohibited conduct. 
 
It is important to note that a consumer can only claim under a credit life insurance policy if an insured event has taken place like death, permanent disability, 
temporary disability, or retrenchment. If there is no insured event, there would be no claim for the insurer to honor. It seems that the proposed section 88B(3)(c) 
is in conflict with the proposed section 88C(3)(c). Under section 88B a credit agreement or the part of a credit agreement subject to credit life insurance is 
excluded from the debt intervention application whilst in section 88C these credit agreements are included and the debt intervention application postponed to 
finalise the relevant credit life insurance claims. We propose that the clauses be aligned to not contradict with each other.  
 
Section 55 relates to compliance notices. The continuous reference to section 55 in the proposed section is not clear as to how these fit into reckless lending, 
prohibited conduct and dereliction of required conduct.  
 
The factors that the NCR should consider when determining whether a debt intervention applicant qualifies for debt intervention should be prescribed. We 
propose the following minimum factors: 

 determine that the applicant is over-indebted as envisaged by section 79 of the NCA; 

 determine whether the applicant attempted to make lifestyle changes and adjustments in order to improve his or her financial situation; 

 establish the reasons for the applicant becoming over-indebted or financially distressed; 

 determine whether the applicant has any cash or share investments which could be realized in order to improve the applicant’s financial situation; 

 review the applicant’s insurance and assurance policies so as to prevent over-insurance;  

 review all realizable assets and ensure that same is sold to reduce the applicant’s indebtedness (the NCR should recommend that the debt intervention 
applicant realise any assets to reduce over-indebtedness or financial distress); 
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 review the deeds office records to ensure that the applicant does not have any immovable property that he/she is not declaring; 

 review of the applicant’s accommodation and possibility of obtaining more affordable accommodation; 

 review of the applicant’s transportation expenses and proposals for less expensive transportation, e.g. use of public transportation; 

 review of the consumer’s telecommunication contracts and proposals to obtain more affordable telecommunication, e.g. less data for games, movies, etc.; 

 proof of any maintenance orders payable by the applicant; 

 if the applicant is supporting relatives, it must be substantiated with proper reasons and proof; and 

 the exclusion and reduction of all the applicant’s unnecessary or luxurious living expenses (such as domestic workers, garden services, excessive spending on 
alcohol products, tobacco products, entertainment, gambling, recreation, holiday clubs, children’s pocket money, tithes/donations, cosmetic services, 
oversees holiday travel, etc.).    
 

The NCR should update the credit bureaux on a regular basis as to the status of the debt intervention application.  
 
In the proposed section 88B(3)(a) reference is made to “unlawful transactions”. This terminology is misaligned with section 89 of the NCA and should be changed 
to “unlawful credit agreement” to avoid the Bill being ambiguous.    
 
The proposed section 88B(3)(b) refers to secured debt, however there is no definition of same. We propose a definition as follows: “a credit agreement in respect 
of which the debt is supported by any pledge or other right in property or suretyship or any other form of personal security other than credit life insurance”. 
 
We are of the respectful view that the NCR should consider all submissions, documents and information obtained from credit providers, credit bureaux and the 
debt intervention when conducting the evaluation as envisaged by proposed section 88B(4). 
 
The proposed section 88B(4)(c) should refer to “prohibited conduct” and not “prohibited behavior”. 
 

Specific Comment: Section 88C: 
The proposed provisions under section 88C are completely devoid of timelines and credit provider participation.  
 
The credit provider is never afforded an opportunity to make submissions to the NCT, even though the NCT has far reaching authority which includes declaring a 
credit agreement unlawful or reckless lending or even extinguishing debt. The NCT is performing an adjudicative function and the only way to ensure that there is 
“just” administrative action is to permit a credit provider’s participation at every level to allow the credit provider an opportunity to state their case and refute 
allegations levelled by the NCR and/or applicant. Credit providers should be permitted to access the relevant tribunal or court at the outset of the process and not 
only on review or appeal. The debt intervention applications should be heard by 2 to 3 NCT members so as to prevent any apprehension of bias and the NCT must 
consist over the necessary capacity to prevent backlogs from occurring. We respectfully submit that we are of the opinion that the NCT does not have the 
necessary resources, infrastructure, systems or budget to execute on the authority provided to them in a timely manner. Timeframes for each step of the process 
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in respect of each party’s participation must further be clearly prescribed to avoid unnecessary delays being experienced which may be to the detriment of the 
consumer and credit provider.  
 
The test and factors that the NCT should apply in considering and determining a debt intervention order must be prescribed, refer to our comments under section 
88B in this regard. The test and factors should include the test of over-indebtedness as envisaged by section 79 of the NCA. The NCR and NCT should further 
consider the factors a Magistrate must consider before granting an emolument attachment order in terms of the Courts of Law Amendment Act and as 
incorporated in the Magistrates’ Court Act, section 55A, which states: 
"55A.  Factors to be taken into account when considering an order which is just and equitable –  
For purposes of Chapters VIII and IX of this Act, the factors a court must take into account when considering whether an order is just and equitable, include, but are 
not limited to –   

(a) the size of the debt; 
(b) the circumstances in which the debt arose; 
(c) the availability of alternatives to recover the debt; 
(d) the interests of the plaintiff or judgment creditor; 
(e) the rights and needs of the elderly, children, persons with disabilities and households headed by women; 
(f) social values and implications; 
(g) the amount and nature of the defendant's or judgment debtor's income; 
(h) the amounts needed by the defendant or judgment debtor for necessary expenses and those of the persons dependent on him or her and for the making of    
(i) periodical payments which he or she is obliged to make in terms of an order of court, agreement or otherwise in respect of his or her other commitments; 

and 
(j) whether the order would, in the circumstances of the case, be grossly disproportionate.". 

 
It is not clear what is meant by “could satisfy payment requirements” and how the NCT will determine this. It is further not clear how the NCT will go about 
determining the “maximum monthly instalment that the debt applicant can be expected to pay to the affected credit providers” as per the proposed section 
88C(2)(ii) without prejudicing one credit provider over another. It is our view that this proposed section 88C(2)(c) should be removed as it is already catered for in 
the debt review provisions of the NCA. 
 
We are further of the view that the NCT should only be permitted to reduce the costs of credit relating to a credit agreement (as envisaged in section 101(1) of 
the NCA) and more specifically only service fees and interest rates. For example, if the NCT reduces the cost of credit insurance, the credit provider would not be 
able to submit the full premium to the insurer and therefore the insurance would lapse to the detriment of the consumer. We propose that the 12 month 
suspension period be decreased to 6 months from a fairness and equitable perspective, to avoid the total potential suspension period being so long that it borders 
on prescription of debt, and to reduce the adverse effect of suspended credit agreements on the loan book value.     
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It is unclear how a debt intervention applicant will be obligated to refer his/her application back to the NCT for review. It is unclear what the recourse for the 
credit provider will be if the applicant does not adhere to this requirement, which will most likely be the case as no consequence management exists for the 
consumer if he/she does not refer his/her application back to the NCT. The credit provider should be afforded recourse if the applicant does not adhere to the 
timeframes and requirements of the debt intervention process. This recourse should include the right to immediately enforce the credit agreement if the 
consumer did not refer his/her application back within a prescribed timeframe which will mean that all debt relief afforded will fall away in its entirety. It is our 
view that the NCR should have an aftercare obligation throughout the lifespan of the debt intervention process, else the process will falter and the success rate 
thereof will be miniscule. The NCR should moreover ensure that the debt intervention applicant adheres to the orders made by the NCT, makes all of the required 
payments as ordered by the NCT and submits the debt intervention application for review when required with all of the required information. The NCR should 
ensure that the debt intervention register is updated with the relevant status of the debt intervention applications whilst the NCT should ensure that the credit 
bureaux are updated with the relevant status of the debt intervention applications. The credit provider should be afforded recourse if the applicant does not 
adhere to the timeframes and requirements of the debt intervention process. This recourse should include the right to immediately enforce the credit agreement 
and that all debt relief afforded falls away in its entirety.  
 
We are of the view that the debt intervention applicant must (and not may) be required to successfully complete a financial literacy or budgeting skills 
programme upon application for the debt intervention process rather than at the end (when it is too late and the credit provider’s rights have been severely 
prejudiced). The debt intervention applicant should pass an assessment in this regard and the debt intervention register should indicate that the applicant has 
completed the programme and successfully passed the assessment. This will support a change of behaviour by consumers and lessen potential moral hazard. To 
further achieve a change in behavior by consumers and to balance the rights of consumers and credit providers, there should be penalties for a debt intervention 
applicant whose financial circumstances deteriorate after the application for debt intervention due to his/her own bad behavior or bad faith (such as gambling or 
unnecessary spending).  
 
In respect of the proposed section 88C(3)(c), the process as is currently proposed will unnecessarily delay the finalization of the overall debt intervention 
application. We propose that the consumer should first claim against his/her credit life insurance prior to applying for debt intervention, and that the outcome of 
the claims submitted then be provided to the NCR and thereafter the NCT as evidence. This will provide for an accurate assessment of whether the consumer 
qualifies for debt intervention and will decrease the impact of potential financial losses on credit providers who are prevented from enforcing any affected credit 
agreements due to the outstanding fulfilment of a claim by a consumer against a credit life insurance policy. 
 
Section 55 relates to compliance notices. The continuous reference to section 55 in the proposed section is not clear as to how these fit into reckless lending, 
prohibited conduct and dereliction of required conduct.  
 
From an operational/practical implementation perspective, the following must be noted: 

 the proposed sections envisage the NCT making a declaration of reckless lending or unlawfulness or prohibited conduct, but the relief is not catered for. We 
propose that the relief should be aligned with the current relief permitted in the NCA; 
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 a finding of prohibited conduct will not impact the relevant individual credit agreement, it will rather impact the registrant. The current penalties for 

prohibited conduct is stipulated in section 150 of the NCA and states:  
“In addition to its other powers in terms of this Act, the Tribunal may make an appropriate order in relation to prohibited conduct or required conduct in terms 
of this Act, or the Consumer Protection Act, 2008 including –   

(a) declaring conduct to be prohibited in terms of this Act; 
(b) interdicting any prohibited conduct; 
(c) imposing an administrative fine in terms of section 151, with or without the addition of any other order in terms of this section; 
(d) confirming a consent agreement in terms of this Act or the Consumer Protection Act, 2008 as an order of the Tribunal; 
(e) condoning any non-compliance of its rules and procedures on good cause shown; 
(f) confirming an order against an unregistered person to cease engaging in any activity that is required to be registered in terms of this Act; 
(g) suspending or cancelling the registrant’s registration, subject to section 57(2) and (3); 
(h) requiring repayment to the consumer of any excess amount charged, together with interest at the rate set out in the agreement; or  
(i) any other appropriate order required to give effect to a right, as contemplated in this Act or the Consumer Protection Act, 2008.”; 

 we do not support the extinguishing of debt, however if proposed provision 88C(4) is retained, the extinguishing of debt should only be permitted after the 
extended period contemplated in proposed section 88C(3). The proposed section 88C(3)(a)(ii) should be deleted and the words “…during the period or…” in 
proposed section 88C(4) should be deleted. The extinguishing of debt should be an absolute last resort and option; and 

 the proposed section 88C(7)(e) is excessively vague and must be clarified as it is unclear what type of behavior the debt intervention applicant must have 
displayed, how this will be accurately assessed, etc. 

 

General Comment: Section 88D 
As mentioned in the comments submitted on previous proposed clauses there seems to be very little detail on the credit provider’s involvement in the debt 
intervention process other than that they must comply with reasonable requests by the NCR and must participate in good faith in the application for debt 
intervention. It is our respectful view that credit providers must be entitled to make submissions and participate in the debt intervention application from the 
commencement of the process until its conclusion, and that the credit provider should be entitled to appeal or review the orders or decisions made by the NCT. 
 
Specific Comment: Section 88D: 

 Section 88D(1): 
All credit providers and credit bureaux should be advised of the consumer’s debt intervention application upon the lodging of the application with the NCR. All 
credit providers and credit bureaux should also be informed of the status of the consumer’s debt intervention application throughout the process so as to 
prevent credit providers from unknowingly entering into credit agreements with debt intervention applicants or permitting debt intervention applicants from 
using credit facilities. If credit providers unknowingly enter into credit agreements with debt intervention applicants or permit debt intervention applicants 
from using credit facilities, they should not be penalised. 
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In addition to the prohibitions in the proposed section 88D(1), the following prohibitions should be included to prevent debt intervention applicants from 
becoming further indebted: 
o the debt intervention applicant should be prohibited from applying for credit; 
o the debt intervention applicant should be prohibited from entering into incidental credit agreements;  
o the debt intervention applicant should be prohibited from applying or entering into any form of secured credit agreement; 
o the debt intervention applicant should be prohibited from applying or entering into developmental credit agreements. In the alternative, the debt 

intervention applicant should only be permitted to enter into educational loans as defined in section 1 of the NCA (which includes student and school 
loans);  

o the debt intervention applicant should be prohibited from manipulating the National Payment System rules and Card Scheme Rules (debit or credit card 
rules) to spend under the merchant’s floor limit and increase his/her indebtedness; and 

o the debt intervention applicant should be prohibited from applying or entering into public interest credit agreements (an obligation must be placed on 
the NCR to educate consumers hereof). 

 
The consequences for non-adherence with section 88D(1)(a) are not stipulated. We would propose that the debt intervention applicant should be prohibited 
from benefiting from debt intervention in its entirety, whether once-off or those debt interventions which may be prescribed by the Minister, to deter 
consumers from unacceptable moral and fraudulent behaviour. Credit providers should further also be permitted to proceed with the enforcement of the 
credit agreements impacted by the debt intervention, as is the current practice under debt review. 
 
We recommend that section 88D(1) be amended to read:  
“88D.1 A debt intervention applicant who has filed an application for the debt intervention contemplated in section 88A(2) — 

(a) may must not incur any further charges under a credit facility or enter into any further credit agreement with a credit provider unless –   
(i)  the National Credit Regulator or Tribunal rejects the application; 
(ii)  the Tribunal declares all the credit agreements that formed part of the application reckless or void as contemplated in section 88C(2)(d); 
(iii)  the debt intervention applicant does not accept a referral contemplated in paragraph (b); 
(iv)  the processes contemplated in paragraph (b) have been terminated or concluded in accordance with this Act; or 
(v)  the period contemplated in subsection (4) has expired;” 

(b) must, where the National Credit Regulator or Tribunal refer the debt intervention applicant to a debt counsellor for debt review or assistance with a 
voluntarily voluntary plan of debt re-arrangement, and the debt intervention applicant accepts such referral, comply with the relevant provisions of this Act 
related to debt review or debt re-arrangement; or…”. 

 
Section 88D(1)(b) is in conflict with section 88B and 88C in that it proposes that the debt intervention applicant be referred to a debt counsellor to assist with a 
voluntary plan of debt re-arrangement, section 88B and 88C however envisages the NCR facilitating this process.  
It is critical that there are prescribed timeframes within which the NCR must decide whether an applicant qualifies for debt intervention or whether the 
application is rejected. The reason that this is critical is because the credit provider may not enforce or exercise by litigation or other judicial process any right 
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or security under that credit agreement until the NCR or NCT has rejected the application for debt intervention, etc., thereby delaying the credit provider’s 
rights to enforce which in turn leads to the consumer’s outstanding debt escalating. 

 

 Section 88D(2): 
We are of the view that the credit provider’s enforcement rights should revive if: 
o the debt intervention applicant defaults or breaches any conditions or requirements of the debt intervention orders made by the NCT or 

recommendations made by the NCR; 
o the NCR or NCT or debt intervention applicant does not adhere to any timelines (which should be legislated and prescribed); 
o the NCR or NCT or debt intervention applicant does not adhere to any procedural requirements. 

 

 Section 88D(3): 
This prohibition should be subject to the credit provider’s right to take the matter on appeal or review or have the NCT’s order or decision amended or 
rescinded. It is imperative that credit providers should have the right to make submissions. 

 

 Section 88D(6)(b): 
We are of the view that the 60 days period is too long and should be shortened to 10 business days. Section 88D is devoid of timelines and does furthermore 
not envisage credit provider participation. The credit provider should be afforded the right to inform the NCR and/or the NCT of a change in the financial 
circumstances of the debt intervention applicant and request the change of the debt intervention recommendation or order. We propose that the NCR review 
the debt intervention applicant’s financial position on an ongoing basis, every 6 months, to ensure the NCT’s order is amended where circumstances so 
require. 

 

 Section 88D(7):  
Credit providers should be permitted to make submissions to the NCT during the NCT’s rescission or amendment process. We recommend that section 88D(7) 
be amended to read:  
“(7) The Tribunal may must rescind or change an order for the debt intervention — 

(a) if information is placed before the Tribunal showing that the debt intervention applicant who applied for the debt intervention was dishonest in his or her 
application; 

(b) if the debt intervention applicant who was granted a debt intervention fails to comply with the conditions of the order contemplated in section 88C(5), 
or fails to comply with the requirements of subsections (1), (4) or (6); or 

(c) if new financial information about the debt intervention applicant is submitted that justifies the change or rescission.”. 
 

 Section 88D(8): 
We recommend the inclusion of a section 88D(8) to read: 
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“(8) If a credit provider has allowed a debt intervention applicant to incur further charges under a credit facility or to conclude a new credit agreement, where 
the credit provider was not and could not reasonably have been aware of the debt intervention application or order, the credit provider’s act or omission is not 
prohibited conduct and the credit agreement is not reckless lending.”. 

 

General Comments: Section 88E: 
It is our respectful view that the debt intervention applicant may only apply for such an order if at least 48 months have expired since the applicant’s application 
for debt intervention with the NCR. The debt intervention applicant should further not be permitted to enter into agreements with credit providers to obtain 
rehabilitation. 
 
Specific Comments: Section 88E: 

 Section 88E(2)(a) and section 88E(2)(b): 
The debt intervention applicant should be liable for the payment of the whole debt which was outstanding at the point of the debt intervention application 
and thereafter when the debt intervention application was granted by the NCT. 
 
The reference to “the prescribed rate” should be removed and replaced with “the interest rate agreed in the credit agreement” or “the interest rate as reduced 
by the NCT”. The prescribed interest rate refers to the rate prescribed by the Prescribed Rate of Interest Act 55 of 1975 which could, if used incorrectly, lead to 
an incorrect legal interpretation. 
 
The debt intervention applicant should be liable for the repayment of all other costs of credit as listed in section 101 and section 102, and not just the interest 
as currently stated in the proposed provision.  
 
The rehabilitation application should further be supported by: 
o proof that a financial literacy and budgeting course has been completed and the relevant assessment passed; 
o proof of the applicant’s liabilities; and 
o proof that the applicant’s behaviour as it relates to credit has improved. 

It is imperative that credit providers are permitted to provide settlement letters or provide reasons why a settlement letter will not be provided, for example, 
in the event that the debt has not been settled.  
 
Credit providers must be permitted to make submissions and oppose the relevant rehabilitation application. In this regard, the credit providers must be served 
with the complete rehabilitation application including all supporting documents and information. A debt intervention applicant should be required to apply for 
rehabilitation where debt was extinguished. 
 
The credit bureaux should be notified of the rehabilitation order, amendments to the debt intervention order and rescission of the debt intervention order, 
and the debt intervention register should be appropriately updated. 
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 Section 88E(3)(d): 
We recommend that section 88(3)(d) be amended to read: “a set out of all the assets owned and liabilities by the debt intervention applicant; and …”, thereby 
ensuring full disclosure of all information to be taken into account in respect of the application for a rehabilitation order.  

 

 Section 88E(7)(b): 
The proposed section refers to “accredited financial institutions” offering the financial literacy or budgeting skills programme, this should surely be “accredited 
institutions” and not “accredited financial institutions”, reason being that the majority of educational institutions, learning centers, etc. are not necessarily 
financial institutions. The proposed provision should further state the criteria for accreditation to ensure the institution is fit and proper, should advise how 
these institutions will be funded (as consumers under debt intervention will not be able to pay the programme fees), and should prescribe the programme 
content to ensure that the consumer is correctly educated to bring about a change in behaviour. We moreover propose that a consumer must attend and pass 
the assessment of the financial literacy programme prior to the final order being made.   

 

 Section 88E(8): 
No detail is provided as to how and where this order will be recorded, and how credit providers will be notified hereof. We recommend the loading of an 
indicator on the credit bureaux which must be updated throughout the process of application for rehabilitation. In the event the consumer repays and settles 
their debt in full, the credit bureaux indicator can be removed. In the event the consumer’s debt was suspended, the indicator must remain on the credit 
bureaux for a further 12 months. 

General Comments: Section 88F: 
We are not in support of this proposed provision whereby the Minister is empowered to prescribe debt intervention measures. We propose the deletion thereof 
for the reasons mentioned in our submission under the Unconstitutional Concerns, as well following reasons: 

 the Minister of Trade and Industry’s (The Minister) powers to promulgate regulations relating to debt intervention should not be unfettered or of a broad 
nature. The Minister should not usurp the powers of the legislature and the doctrine of separation of powers should remain in place; 

 the Minister should only be permitted to promulgate these types of regulations under very specific circumstances, and which circumstances should be clearly 
defined in the relevant empowering legislation. It should not be vague or too broad; 

 the Minister should be required to commission and obtain an impact assessment from a macro and micro economic perspective and also commission and 
obtain an assessment as to the impact of the proposed regulations on stakeholders such as consumers, credit providers, affected industries, etc. These impact 
assessments should be published with the draft regulations for public comments; 

 the Minister should be required to consult with and obtain the approval of the Minister of Finance, the Minister of Justice, the NCR, The South African Reserve 
Bank, the Financial Sector Conduct Authority and the NCT before issuing these regulations. The process as envisaged in the Financial Services Regulation Act 
(Section 76) should be followed, which envisages the process of co-operation and collaboration between financial sector regulators and the SARB. A joint 
paper should therefore be presented to Parliament as opposed to merely a paper presented by the Minister of Trade and Industry; 

 the Minister should be required to consult with the public at large and the relevant high impact stakeholders like credit providers, relevant associations, etc.; 
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 the Minister should publish the draft regulations for public comment and a reasonable period should be permitted for comments. We would submit that a 

reasonable period is at least 8 weeks; 

 the Minister should consider all comments and publish a report as to the feedback on the comments submitted and how the comments were addressed, 
similarly to the process followed by departments such as National Treasury, the Department of Justice, etc.; 

 the Minister’s powers should, as a minimum, be limited to a specific consumer category (which should include a gross income category or living standards 
measurements group); credit agreement category (which should include a cap of total indebtedness) and event category; 

 the Minister should be required to issue regulations stipulating (i) the qualification criteria, (ii) the affordability criteria and (iii) the process requirements; 

 the draft regulations should be aligned to and not impede the purposes of the NCA in section 3, and support the policies underlying the NCA. 
 
In the event the provision is retained, the process must be safeguarded. The only way to ensure the integrity of the process is to insist on credit provider 
participation on every level. Credit providers must be given the opportunity to provide all necessary information and documentation, and where necessary expert 
opinion on the proposed measures and its impact. When the matter then comes before the National Assembly, the National Assembly will be properly informed 
of the impact the debt intervention measure will have on the economy as a whole, as well as the credit market and industry.   
 
Specific Comments: Section 88F: 

 Section 88F(2) and Section 88F(3): 
We are of the respectful view that the categories of economic circumstances and consumers stated in these proposed sub-sections are broad and without 
clear definitions, it is therefore impossible for the credit industry to determine the possible impacts and consequences of these debt intervention regulations. 

 

 Section 88F(2)(b): 
A formal declaration of a disaster area should be required before debt intervention regulations may be published. It should further be noted that provincial 
and local legislation already grants authority for the provincial and local authorities to assist the impacted community in a disaster area. The debt intervention 
regulations should not encroach upon or conflict with the provincial and local authority. If care is not taken the debt intervention could further lead to insurers 
not paying out claims made against an insurance policy (as the claim was already satisfied by debt intervention) which could impact negatively on the 
consumer and lead to potential enrichment of the insurer.  

 
 

 Section 88F(2)(c): 
The Minister should be required to issue a report indicating all the alternatives to debt intervention considered and the reasons why same would not be 
efficient and effective prior to embarking on the path of potential debt intervention. 
 

 Section 88F(3): 
The debt intervention measures must be limited to unsecured credit agreements capped at a total outstanding amount of R 50 000, and as stated previously, 
the Minister should be required to consult with any other affected government department, regulator and minister.  
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 Section 88F(3)(b): 
The proposed provision should refer to “gross” income per month or household or joint “gross” income per month, not just income per month. 

 

 Section 88F(4): 
Section 88F(4)(c) must be deleted in its entirety. As stated earlier our common law of contract attempts to establish a balance between the sanctity of 
contract on the one hand, and the interests of the weak contracting party on the other hand. A consumer may approach a debt counsellor, alternative dispute 
resolution agent, consumer court or ombud with jurisdiction to obtain relief. These mechanisms are already in place to assist consumers who are battling to 
comply with their credit agreement repayments. The enactment of the NCA aims to, inter alia, promote equity in the credit market and a balance between the 
respective rights and responsibilities of credit providers and consumers in order to provide a sustainable, effective and accessible credit market.   

 
It is concerning that credit providers will have to carry the burden and consequences of debt intervention as regulated by the Minister even though the 
reasons for the consumer’s financial distress or over-indebtedness are not causally linked to the credit providers but rather other private sector companies (in 
the case of retrenchments), the government (in the case of tax shocks, Eskom and municipal accounts not being collected timeously) or acts of nature or god.  
 
Credit providers and consumers will experience, inter alia, the following consequences which will also have a wider knock-on effect on the economy in that the 
macro and micro economy will suffer: 
o a reduction of revenue; 
o an increase in impairments; 
o increased income volatility; 
o increased costs of capital; 
o job losses and retrenchments; 
o closing of business operations; 
o increased costs of credit (up to maximum permissible caps); 
o discontinuation of certain credit products; 
o less credit being extended;  
o financial exclusion, etc.  

 

Clause 15 
and  
Clause 16 

We are of the respectful view that there must be a panel of NCT members who make the decision in relation to the 
credit agreement (whether this relates to unlawfulness or reckless lending). It is not sufficient for there to be just 
one member of the NCT making the decision given the potential severity of the consequences for the credit 
providers. 
 

We recommend that the NCT panel hearing 
a matter must consist of two or three 
members with recourse to an appeal or 
review after a decision is made. 
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Considering the severity of the consequences faced by the credit provider, in the event of a credit agreement being 
declared unlawful, it is submitted that a panel of two or three NCT members must consider the debt intervention 
matter before a decision is made. 
 

Clause 17 We understand the intent of the amendments to section 106 of the NCA with the purpose to benefit the target 
group of consumers by introducing mandatory credit life insurance which will reduce over-indebtedness or prevent 
the consumer from becoming over-indebted upon the occurrence of certain events (such as retrenchment), and 
thereby excluding these consumers from any group in need of a debt intervention. There are however shortcomings 
in the current drafting as follows: 

 Section 106(1)(b)(ii): 
Not all credit providers finance movable property in terms of instalment sale agreements where the movable 
property forms the subject matter of the credit agreement. They provide credit for movable property by way of 
unsecured loans and in that instance the movable property does not form the subject matter of the credit 
agreement; 

 Section 106(1A):  
The following must be noted: 
o credit life insurance policies are entered into between consumers and insurers, not between consumers 

and credit providers. Therefore, a credit provider and consumer cannot enter into a credit life insurance 
policy. The unintended consequence of section 106(1A) is that credit providers would be required to 
register as insurers, and also fulfil the regulatory requirements associated with same; 

o the credit provider and consumer are required to maintain the credit life insurance for the full term of the 
credit agreement. If the premiums are unpaid, the credit life insurance policy would lapse. The consumer 
would be in breach or default of the credit agreement and the credit life insurance policy. The credit 
provider would be in breach of the provision of the NCA through no fault of its own which begs the question 
of what will happen if a consumer cancels an insurance policy. There is further a risk that the cost of credit 
may escalate as a result of the obligation to keep the cover in place; and 

o it is unclear whether “outstanding obligations”, in the same sub-section have the same meaning as per the 
Final Credit Life Insurance Regulations – that is the deferred amount at the beginning (inception) of the 
credit agreement or the deferred amount from time to time under the credit agreement; 

 Section 106(2)(c):  
This section creates a prohibition on the credit provider to offer/demand insurance that covers a risk that 
reasonably cannot arise in respect of the consumer. This requirement supposes that credit life insurance is 
underwritten (meaning that each applicant is assessed on her/his specific risk profile and premiums calculated 
and based on the specific risk) and each policy can be tailor made for applicants. In reality, credit life insurance is 

We recommend that: 

 the Portfolio Committee on Trade and 
Industry consult with the NCR, 
Financial Services Board (FSB), 
Insurers and relevant Associations on 
this requirement as we are of the 
opinion that the proposed 
amendment is not feasible and will 
lead to financial exclusion which is in 
direct contrast with the purpose of 
the NCA as set out in section 3(a); 

 the Final Credit Life Insurance 
Regulations be reviewed and, if need 
be, amended to include and address 
the mischief that the Portfolio 
Committee on Trade and Industry 
wants to address with the proposed 
amendment, in coordination with the 
NCR and the FSB;  

 the wording of section 106(1)(ii) be 
amended to read: 
“(ii) in the case of any other credit 
agreement that deals with movable 
property, that forms the subject 
matter of the credit agreement other 
than property referred to in sub-
paragraph (i), not exceeding, at any 
time during the life of the credit 
agreement, the total of the 
consumer’s outstanding obligations to 
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a stand-alone offering. Credit life insurance may include retrenchment cover as a supplementary benefit to 
disability or life cover and we assume that the proposed amendment wishes to address the miss-selling of this 
add-on to consumers that have no use for it, e.g. pensioners or self-employed consumers. The Final Credit Life 
Insurance Regulations which were published to take effect on 9 August 2017 include sufficient exclusions which 
are applicable here. Credit life insurance provides cover in the event of a consumer having outstanding debt 
when he or she dies. It usually also pays out if a consumer is disabled or retrenched. It is unclear how a credit 
provider is expected to determine which risks cannot reasonably arise in respect of the consumer. Credit life 
insurance does not require any underwriting, it is a stand-alone offering which often excludes pre-existing 
conditions. If insurers are expected to underwrite individual policies to meet the requirements of this section, it 
will change the credit life insurance landscape completely which we do not believe is what the Portfolio 
Committee intended; and  

 Section 106(8)(b):  
This section empowers the Ministers of Finance and the dti to prescribe the limit of credit life insurance cost for 
compulsory credit life insurance contemplated in S106(1A). In terms of the Final Credit Life Insurance 
Regulations, the cost that a credit provider may charge a consumer in relation to credit life insurance to insure a 
debt, including the cost of any commission, fees or expenses in relation to that insurance, may not exceed 
certain limits.  

We urge the Portfolio Committee to engage in a consultation process with key stakeholders such as the NCR, 
Financial Services Board, the Insurers, relevant Associations, etc. to ensure fairness and equity across the board. 
 

the credit provider in terms of their 
agreement.”; and 

 the credit life insurance policy will be 
fully governed by the Final Credit Life 
Insurance Regulations as it relates to 
the policy’s benefits, exclusions, 
limitations and pricing and we suggest 
that the meaning of outstanding 
obligations as used in section 106(1A) 
must be the same as the 
corresponding meaning in the Final 
Credit Life Insurance Regulations.  

We are further of the view that the comments submitted on the Credit Life Insurance Regulations (“the Regulations”) as it relates to section 106(8) and the 
maximum cap, apply to section 106(8)(b), especially the following: 

 Scope of Application on Banks, Credit Providers and Insurers: 
The Regulations were issued pursuant to section 106(8) of the NCA and Regulation 2 states that the Regulations apply to credit providers. Having said this, 
section 106(8) specifically refers to the amount “charged” by the credit provider for the credit insurance. Although this could broadly be interpreted to say 
that credit life insurance falls within the “charges” applicable to credit in general, only registered insurers may charge for insurance and as such these 
Regulations should apply to the insurance product providers and not the credit providers. A credit provider may furthermore not hold an insurance license and 
cannot be said to be providing insurance as an insurer. It may however be involved in related activities, such as distribution of insurance products, 
intermediary services, binder functions and so forth. The Regulations attempt to regulate the credit life insurance product features (like minimum benefits and 
maximum exclusions / limitations), which should fall within the purview of insurance companies and insurance legislation. The Regulations apply to “…credit  
agreements entered into on or after the commencement date…”. This is an indication that the Regulations should not apply to the insurance policies per se but 
rather only to the credit agreements themselves;  

 Basis of the Calculation of the Maximum Permissible Cost:  
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In terms of 106(1)(a), the phrase “at any time during the life of the credit agreement” makes it clear that the limitation on the quantum of the credit life 
insurance it imposes may change over time, notably with credit agreements where the consumer makes periodic payments reducing his or her “outstanding 
obligations to the credit provider”. Regulation 3(2)(a) builds on this by requiring that the cover provided by a credit life insurance policy must always match the 
outstanding balance of the consumer’s total obligations under the credit agreement.  
 
Regulation 3(7), following s 106(2)(b), provides “[t]he cost of credit life insurance must be determined having regard to the actual risk and liabilities associated 
with the credit agreement”. Given the link between the quantum of the insurance cover and the quantum of the premium, and its reinforcement by 
Regulation 3(7), in all instances where the consumer’s total obligations under a credit agreement fluctuate (downwards or upwards), the regulation may be 
attacked as set out below with the ensuing problems for banks, credit providers and insurers which build their business processes and products on a level line 
basis.  

 Consequences for Credit Providers of Obligations imposed by Regulations:  
The Regulations principally deal with matters related to insurance, however it is issued under the NCA and is made applicable to credit providers. The 
Regulations are prescriptive and (amongst other things) limit the cost of credit insurance, specify the insurance exclusions; and require that the credit life 
insurance product must, as a minimum, cover certain specific risks. The credit provider is therefore drawn into the insurance product pricing and features 
compliance debate. Credit providers have to ensure that the credit life insurance meets the minimum requirements and are priced correctly. This will create 
difficulties for insurers that have to share certain product and possible conduct information with credit providers, which may result in obligation on credit 
provider to monitor and assess the insurance cover and the conduct of the insurer. This risk is exacerbated where the credit provider does not form part of an 
integrated credit provider – insurance group, as the credit provider will be required to oversee and monitor a third-party insurer’s products, both from a 
pricing and product features perspective. Insurance products that do not comply will result in a potential liability on the credit provider by way of regulatory 
fines and sanctions, despite the fact that the insurance product is provided by an insurer and not the credit provider.  

 Legality and potential Ultra Vires nature of the Regulations: 
The Regulations empower the Minister to prescribe the limit in respect of the cost of credit insurance. It does not allow for regulations that deal with product 
features and other obligations. The Regulations in its current form potentially go beyond the scope of Section 106(8). Regulation 8, furthermore allows for the 
issuing of guidance notes by the National Credit Regulator that will be binding and which is not permitted in terms of the current legal framework (Section 
16(1)(b)(i)). 

 

Clause 18 We do not support the inclusion of section 129(4)(b) and 129(4)(d) for the following reasons: 

 in respect of the proposed amendment to section 129(4)(d), it is not clear when the NCT will order the enforcement of a credit agreement. In terms of the NCA 
a credit provider can only enforce a credit agreement in a court and not in the NCT; 

 a court may further review a decision or order made by the NCT and we submit that the respective powers of a court and the NCT are becoming confused due 
to the numerous amendments and proposed amendments to the NCA. In some instances only a court has powers (enforcement of a credit agreement) and in 
some instances both a court and the NCT have powers (reckless lending and, in terms of this Bill, declaring a credit agreement void or declaring provisions of a 
credit agreement void) and sometimes only the NCT has powers (in terms of the Bill, to declare a debt extinguished); 
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 section 129(4)(d) seems to conflict with section 88C(2)(d), which does not oblige the NCT to declare a reckless agreement void, and section 83, which allows 

for various options, depending on the reason for recklessness. It is unclear if an agreement can be re-instated after it was declared reckless by the NCT, 
suspended and payments restructured [as per s83(3)(b)] and then thereafter the consumer pays the arrears in full; 

 “debt that is extinguished” and “cancellation of a credit agreement” are not the same. Section 88C(4)(a) makes provision for a percentage of the debt to be 
“extinguished”. The proposed amendment does not make sense in those instances where only a percentage of the debt was extinguished as the remaining 
part of the debt can be re-instated or revived; and 

 credit providers are not afforded the right to be heard before the NCT as they would have when a court hears the matter. We submit, as previously stated and 
explained, that this is an unfair position for credit providers. 

 

Clause 19 The provision does not cater for the circumstances where the debt of the consumer is partially extinguished, thus 
the portion not extinguished may be revived or reinstated. 
 
If a credit agreement is declared reckless, the NCT or the court has the discretion to grant the following orders: 

 suspending the credit agreement for a period; 

 setting aside some or all of the consumer’s rights and obligations under the credit agreement; 

 restructuring the consumer’s obligations under credit agreements by extending the repayment term and 
reducing the repayment amount. 

 
Therefore, the declaration of reckless lending does not lead to the credit agreement being void and the debt being 
extinguished. 
 

We recommend that this provision should 
be subject to the order or decision of the 
NCT being final, that is: 

 the order or decision was not taken 
on review; 

 the order or decision was not taken 
on appeal; 

 the order or decision is not subject to 
an application to have same amended 
or rescinded. 

Clause 20 We are of the view that a debt intervention application should be heard by two to three NCT members. This would 
prevent an apprehension of bias and conflict of interest. Credit providers must be able to submit the required 
documentation to the NCT and participate in the application process from the onset. The credit provider’s 
submission and evidence must be considered before any ruling is made by the NCT. 
 
The comments made under clause 20 must be read together with the comments made under clause 14 and clause 
21.  
 

Please refer to the recommendations made 
under clause 21. 

Clause 21 We are of the view that a debt intervention application should be heard by two to three NCT members. This would 
prevent an apprehension of bias and conflict of interest.  
 

We recommend that: 

 the NCT should be entitled to consider 
further evidence.  The participation by 
credit providers in this process is 
critical; 
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We are not in support of the proposed section 142(3A). The credit provider, whose rights will be severely impacted 
by the debt intervention application, should be afforded the opportunity to present its case to the NCT and make 
the necessary submissions.  
 
We are of the respectful view that participation by credit providers in this process is critical. The provisions stating 
that a debt intervention application may be heard “without further evidence being led” may result in matters not 
being properly considered by the NCT. The NCT should be entitled to call for further evidence should it require same 
in order to properly consider the matter before it.   
 
Further, credit providers must be given the opportunity to provide all necessary facts and where necessary expert 
opinion on the proposed measures and its impact.  Credit providers are excluded from the process and not provided 
with a hearing. Credit providers are entitled to procedurally fair administrative action.  
 
The comments made under clause 21 must be read together with the comments made under clause 12, specifically 
the proposed section 88C(1) and clause 20.  

 credit providers must issue a 
certificate of balance, as an input into 
the process, as is currently done in 
the existing debt review process. The 
certificates of balance summarises all 
of the consumer’s credit agreements, 
including outstanding balances; 

 credit providers must be afforded an 
opportunity to refute any allegations 
or to submit further evidence to 
refute allegations levelled by the NCR. 
There should also be no undue delays 
in the process; and 

 the NCT must be adequately 
capacitated to handle the influx of 
debt intervention applications and 
prevent backlogs from starting. 

 
We recommend that: 

 section 21 (3A) be removed in its 
entirety, as two to three NCT 
members must consider all 
applications for debt intervention in 
order to rid the process of any 
apprehension of bias. 

 
Alternatively, the section must be 
reworded as follows:  

 “A panel of no less than 3 members of 
the Tribunal may consider an 
application for debt intervention 
contemplated in section 88B(4)(d), or 
as may be prescribed in accordance 
with section 88F, with reference to the 
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documents included in the referral 
from the National Credit Regulator. 
The submissions made by the affected 
credit providers must be considered. 
Once a determination is made by the 
Tribunal, same is capable of being 
appealed in any competent High Court 
of South Africa”. 

 

Clause 22 No comment. 
 

Clause 23  
We support the anticipated outcomes to be achieved with the proposed amendment. It is however important to note that the obligation on the debt intervention 
applicant should apply throughout the debt intervention process and not only at application stage. We are further of the view that offences relating to reckless 
borrowing by consumers should be incorporated as well. A consumer should not knowingly enter into a credit agreement he or she cannot afford or repay and 
thereby mislead credit providers. A consumer or debt intervention applicant should also be guilty of a criminal offence where he or she does not inform the NCR 
or NCT of a change in his or her financial position.  
 
General Comments: 

 Section 157B:  
We do not support this amendment as we are of the view that credit providers would be penalised more than once for the same contravention or for the 
same prohibited conduct. Unintended consequences may result in a reluctance to extend credit and rising credit costs. We are of the respectful view that the 
legislative framework to prevent prohibited conduct under the NCA is already in place and that the administration and implementation of these provisions 
should be improved upon. The contravening credit provider would face all the consequences stipulated in section 150 of the NCA, which makes provision for 
the Tribunal to make appropriate orders in relation to prohibited conduct or required conduct in terms of the NCA. Refer to our specific comments on section 
157B below. 

 
The negative consequences for the consumer flowing from the relevant prohibited conduct by the credit provider are also alleviated by existing provisions of 
the NCA, for example, an unlawful credit agreement may be declared void, refer to our specific comments on S157B below. Further, in certain instances the 
“offence” may have been committed without intent. For example, a credit provider conducts an affordability assessment before entering into a credit 
agreement with a consumer and based on the outcome of the credit provider’s risk analysis, the consumer can afford the credit extended. Years later the NCR, 
NCT or a court is of the view that the judgmental credit decision was incorrect. The credit provider has now committed an offence even though it may have 
acted bona fide at the time. 
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These new offences will have to be read with other amendments proposed in the Bill, especially the proposed section 82A. A credit provider will now be 
obliged to incriminate itself in an offence (reckless lending). This is questionable in light of section 35 of the Constitution. 

 
Specific Comments: 

 Section 157B(1)(a): 
Section 91 does not relate to marketing practices but rather relates to the concluding of credit agreements or supplementary agreements. A credit provider 
who contravenes section 74(2); 74(3) and 75(1) already faces the following consequences: 
o those listed in section 150; 
o the relevant contractual provision is unlawful and void; and  
o the entire credit agreement may be declared unlawful and void. 

 
We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected. 

 

 Section 157B(1)(b): 
A credit provider who contravenes section 75(2) already faces the following consequences: 
o those listed in section 150; and  
o the relevant contractual provision is unlawful and void. 

 
We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected. 

 

 Section 157B(1)(c): 
A credit provider who contravenes section 75(3) already faces the following consequences: 
o those listed in section 150; and 
o the relevant contractual provision is unlawful and void. 

 
We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected. 

 

 Section 157B(1)(d): 
A credit provider who contravenes section 81(3) already faces the following consequences: 
o those listed in section 150; and 
o those listed in section 83 after a finding of reckless lending. 

 
We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected. 
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 Section 157B(1)(e): 

A credit provider who contravenes section 89(2) already faces the following consequences: 
o those listed in section 150; and 
o the entire credit agreement may be declared unlawful and void. 

 
We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected 

 

 Section 157B(1)(f):  
A credit provider who contravenes section 90 already faces the following consequences: 
o those listed in section 150; 
o the relevant contractual provision is unlawful and void; and 
o the entire credit agreement may be declared unlawful and void. 

 
We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected. 

 

 Section 157B(1)(g):  
A credit provider who contravenes section 106(2) already faces the consequences listed in section 150. We are therefore of the view that the creation of the 
criminal offence is not required. The consumer’s interests are also appropriately protected. 

 

 Section 157B(2) and Section 157B(3):  
A credit provider who contravenes section 126B already face the following consequences: 
o those listed in section 150; and 
o the debt has been extinguished by prescription and can no longer be collected. 

We are therefore of the view that the creation of the criminal offence is not required. The consumer’s interests are also appropriately protected. 
 

 Section 157C: 
We are comfortable with the proposed amendment. It is however important to note that a person only has to register with the NCR if that person meets the 
definitional requirements of that type of registrant and the registration conditions. We have previously made submissions to the DTI and the NCR when the 
threshold for the registration as a credit provider was published. We expressed our concerns relating to the unintended consequences which would flow from 
the lowering of the threshold to R 0. These unintended consequences are as follows and are amplified by the criminalization of non-registration as a credit 
provider: 
o the amended provisions of the NCA read with the proposed new threshold may lead to the required registration of a natural person as a credit provider 

merely because the natural person entered into an isolated single credit agreement – for example natural person A enters into an acknowledgement of 
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debt with natural person B, where natural person B will repay delictual damages in installments over a repayment period and natural person B will be 
liable to make payment of interest. Natural person A will have to register as a credit provider; 

o it places a severe administrative burden on the National Credit Regulator; and 
o it will negatively impact other registrants, like credit bureaux as the credit bureaux will have to receive reports regarding credit agreements (the 

application, conclusion, termination, payment behavior) from a natural person that merely entered into an isolated single credit agreement and does not 
conduct a business as a credit provider.  

 
We are of the view that the registration requirement should only be applicable to credit providers that conduct a credit granting business. 

 

 Section 157D(1): 
We are concerned about the use of the word “prescribed officer” in this section for the following reasons:  
o the Companies Act 71 of 2008 defines a prescribed officer as:  

“a person who, within a company, performs any function that has been designated by the Minister in terms of section 66 (10).” Unfortunately the Minister 
did not designate any functions in the ordinary sense when he exercised his powers under section 66(10) of the Companies Act;  

o regulation 38 of the Companies Act describes a prescribed officer in the following terms:  
“Despite not being a director of a particular company, a person is a ‘prescribed officer’ of the company for all purposes of the Act if that person –  

(a) exercises general executive control over and management of the whole, or a significant portion, of the business and activities of the company; or  
(b) regularly participates to a material degree in the exercise of general executive control over and management of the whole, or a significant portion, 

of the business and activities of the company.”;   
The phrase “general executive control” is not defined nor has the term been considered by our courts.   
o section 157D(1) states that a director or prescribed officer will be subject to the same penalties as if such director or prescribed officer committed the 

offence in person. Section 161 of the NCA does not refer to Section 157D and does not stipulate the maximum fine amount for this scenario; and 
o although the intent of the provision is understood, one must be mindful of consequences which may have a negative effect on the economy, such as 

reputational damage to a credit provider to the extent that the company’s shareholders withdraw, suspension of the executive committees and directors 
of a company may lead to a management crisis at the credit provider, retrenchment and job losses. 

 

Clause 24 We submit the following comments: 

 Section 161(1): 
It is not clear what is meant by “person is not a natural person” in section 161(Ab). It is unclear whether the 
definition of the term “juristic person” as envisaged by section 1 of the NCA will be applied or whether the 
common law meaning of natural person must be applied. The proposed section 161(1)(a) and 161(1)(aA) does 
not stipulate a maximum fine amounts. This is irregular and needs to be amended to include the computation 
thereof.  

 Section 161(4): 

We recommend that the proposed 
amendment be removed in its entirety.  
 
In the event the provision is retained, the 
following is proposed: 

 section 161 should provide for the 
maximum amounts that may be 
imposed as fines; and 
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We submit that the incorporation of the proposed subsection 161(4) is unnecessary as the relevant authority of 
the Magistrates’ Court is already contained in Section 162. Further, the proposed wording of sub-section 161(4) 
is not limiting the authority of the Magistrates’ Court to section 161, but rather the NCA as a whole, which could 
lead to unintended consequences. For example, the Magistrates’ Court would be able to award penalties for late 
renewal of registration by a registrant (which is actually within the authority of the NCR). 
 

In addition to the above, the general view is that the inclusion of the amended section 161 is superfluous as it 
digresses from the purpose for which this Bill is claimed to be publicized which is not meant to extend the offences 
and penalties already catered for in the NCA. 
 

 the wording of the proposed section 
161(1)(aA)(ii) be amended to state: 
“a permanent prohibition on applying 
for debt intervention as envisaged by 
section 88A to F of the Act”. 

 

Clause 25 We are of the respectful view that there must be a panel of NCT members who make the decision in relation to the 
credit agreement (whether this relates to unlawfulness or reckless lending). It is not sufficient for there to be just 
one member of the NCT making the decision given the potential severity of the consequences for the credit 
providers. 
 
Considering the severity of the consequences faced by the credit provider should a credit agreement be declared as 
reckless lending (such as voidness), it is submitted that a panel of two or three NCT members must consider the 
matter before a decision is made. 
 

We recommend that the NCT panel hearing 
a matter must consist of two or three 
members with recourse to an appeal or 
review after a decision is made. 

Clause 26 We are not averse to this amendment and wish to make the following comments to assist in enhancing the section:  

 there is no need to create sub-sections (1) and (2), that is the NCT acting of its own accord or a person affected 
by the decision or order of the NCT should be permitted to have the order or decision amended or set aside 
based on the grounds listed in this section; 

 a person impacted by an order or decision of the NCT should be able to apply to the NCT to have the order or 
decision rescinded if the order was granted or decision made based on misleading evidence, fraud or dishonesty. 
The impacted party should have the right to protect his/ her or its interests; 

 it is not clear why the NCT would change or set aside an order or decision due to non-adherence with same. In 
these instances, the order or decision should be enforced. Section 160(1) of the NCA specifically determines 
that: “A person commits an offence who contravenes or fails to comply with an order of the Tribunal.”; 

 notice of the application (either by the NCT itself or an affected person) to rescind or vary the order or decision 
must be given to all affected parties and without delay. The amendment should address the timelines within 
which the “change” or “rescission” should take place. The NCT may unreasonably delay the rescission of a ruling 
once the information related to dishonesty comes to light, this will prejudice both the credit provider and 
consumer. 

We recommend that:  

 section 165 be amended to read: 
“165. Variation of order 
The Tribunal, acting of its own accord 
or on application by a person affected 
by a decision or order, may change or 
rescind its decision or order –   
(a) erroneously sought or granted in 
the absence of a party affected by it; 
(b) in which there is ambiguity, or an 
obvious error or omission, but only to 
the extent of correcting that 
ambiguity, error or omission; 
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Again, the primary procedural safeguards in South African administrative law as expressed by the twin principles of 
natural justice, being audi alteram partem and nemo iudex in causa sua, that is that a public official should hear the 
other side, and that one should not be a judge in his own cause, must find application.  

(c) made or granted as a result of a 
mistake common to all the parties to 
the proceedings; or 
(d) if information is placed before the 
Tribunal showing that a party to the 
proceedings leading to the order or 
decision was dishonest or acted 
fraudulently or in a misleading 
fashion; 
(e) within insert a timeframe.”.  

 

Clause 27 We are in support of the proposed amendment, but are of the respectful view that consumers should be educated 
before they become over-indebted or financially distressed, therefore the incorporation of these types of 
programmes in pre-school, primary school and secondary school curriculum is of paramount importance. 
 
Consumer education undertaken by the dti together with the NCR is key in ensuring that consumers understand 
what credit is, what credit must be used for, and how to manage and execute their budgets. This is supported by 
education undertaken by the financial services industry, including an extensive consumer education initiative that 
was undertaken by the credit industry following the Joint Statement on Responsible Lending signed between 
Minister of Finance and The Banking Association South Africa in October 2012. Copies of this Consumer Education 
material was provided to the National Assembly Portfolio Committee on Trade and Industry during September 2017. 
 

We recommend that: 

 the institutions that offer the relevant 
programme should be accredited and 
audited on a regular basis to ensure 
that the necessary quality and content 
are provided; 

 the programme should culminate in 
an assessment which the consumer 
should pass. 

Clause 28 We are of the view that the proposed long title to the NCA links the remedy of debt intervention with over-
indebtedness. It specifically states: “to provide for debt re-organization or debt intervention in cases of over-
indebtedness”. We are in support of this link. 
A consumer (or debt intervention applicant) should only be permitted to benefit from the debt relief afforded by 
debt intervention if the consumer (or debt intervention applicant) is over-indebted as envisaged by section 79 read 
with section 78 of the NCA. In this regard, section 79(1) is extremely important as it contains the test for over-
indebtedness and states: 
“A consumer is over-indebted if the preponderance of available information at the time a determination is made 
indicates that the particular consumer is or will be unable to satisfy in a timely manner all the obligations under all 
the credit agreements to which the consumer is a party, having regard to that consumer’s -(a)     financial means, 
prospects and obligations; and 

We recommend that: 

 the crucial criteria for over-
indebtedness be applied as an 
eligibility test for consumers to apply 
for debt intervention. This will mean 
that the proposed long title links the 
remedy of debt intervention with 
over-indebtedness; and 

 the reference to “agreement” or 
“agreements” be amended to read 
“credit agreement” or “credit 
agreements” as the NCA only applies 
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(b)  probable propensity to satisfy in a timely manner all the obligations under all the credit agreements to 

which the consumer is a party, as indicated by the consumer’s history of debt repayment.”. 
 
We are further of the view that the proposed long title of the NCA also envisages a fair credit market and therefore 
the rights and responsibilities of consumers and credit providers should be balanced. 
 
If the balance is skewed in favor of the consumer, it could lead to the situation described by the Honourable Judge 
Willis in FirstRand Bank Limited v Seyffert: 
“Nevertheless, it is clear from reading s 3 of the NCA, which sets out the purposes of the Act, that it pursues varied 
objectives which must be held in balance. Certainly, the NCA is designed to protect consumers but it was not 
intended to make of South Africa a ‘debtors’ paradise’. Indeed a ‘debtors’ paradise’ will not last for long. Very soon, 
credit would not be available to ordinary people. Sight must not be lost of the fact that among the purposes of the 
Act is the ‘development of a credit market that is accessible to all South Africans’. It should be remembered that 
access to responsibly granted credit, on fair and reasonable terms, is an important means of social upliftment for 
ordinary citizens. It also needs to be borne in mind that responsibly granted credit has a ‘multiplier effect’ in an 
economy. For example, money lent to build a house is used not only to pay the wages of the builders but also to buy 
materials (and, in so doing, pays the wages of those who produced the materials). These payments by the borrower 
who is building a house find their way back into the banking system as deposits and are lent out again. Thus, the 
system multiplies, depending on the reserve ratios that the banks, either voluntarily or by regulation, maintain. In 
other words, money-lending not only creates wealth but jobs as well. It is inconceivable that it could have been the 
intention of the legislature to facilitate the wholesale evasion of debt under the banner of ‘consumer protection’.”. 
 

to credit agreements and not all 
agreements. The term “credit 
agreement” is further defined in 
section 1 of the NCA.   

 

Clause 29 We are comfortable with the short title of the Bill, but request an implementation/transitional period of 12 to 18 months to allow the credit industry to prepare 
for when the amendments come into effect. The reasons for this are, inter alia, as follows:  

 credit providers will have to establish internal debt intervention departments which will have to be staffed, for which systems will have to be developed, for 
which budget will have to be created, etc.; 

 existing systems will have to be enhanced to allow for the implementation of the Bill which process includes the creation of business requirements and 
functional specifications, development and testing time, etc.; 

 the development and amendment of new and/or existing documents such as credit agreements, terms and conditions, application forms, declarations by the 
consumer, etc.; 

 the updating of the relevant training material and following the roll-out of the training to new and existing employees; and 

 the development, documenting and implementation of new processes and procedures in support of the new proposed debt intervention measures.     
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In the same manner that the credit industry requires 12 to 18 months implementation timeline for the proposed amendments, both the NCR and the NCT would 
require similar implementation timelines in order to do the following: 

 debt intervention teams would have to be created; which includes resources in the form of employees, systems and documents; 

 system amendments will have to be implemented which includes creation of business requirements and functional specifications, development and testing 
time; 

 document templates e.g. debt intervention application forms, will have to be created and implemented; 

 employee training will have to be updated, implemented and rolled out; and 

 new processes will have to be developed, documented and implemented. 
 

General 
Comments 

The regulations must be amended and promulgated prior to the Bill becoming effective, as the credit industry will not be able to implement the necessary 
changes to processes, systems and documents. 
 
We have consolidated a list of the regulations the Bill permits the Minister to prescribe, please refer Annexure A1. 
 

The question must be posed as to whether an amendment to the NCA is appropriate or whether a separate bill (and therefore Act) should be created to cater for 
debt intervention or alternative debt relief. 
 
The objectives of the current Bill are, inter alia: 

 “.. to make provision for the introduction of alternative debt intervention measures to alleviate household over-indebtedness”; and 

 “without suitable, alternative debt intervention measures available to over-indebted individuals in especially lower income groups who are unable to afford 
these other measures, escaping the debt trap is an unbeatable challenge to improve their financial position and become productive members of society.”.  

  
The proposed Bill does not achieve the abovementioned objectives as it is only limited to debt (credit agreements) which falls within the ambit of the NCA. 
Household debt consists of more than debt which are governed by the NCA such as school fees, insurance, tax debt, municipal debt and other non-NCA debt. In 
order for consumers “…to improve their financial position and become productive members of society.”, the total household debt position must be addressed.  
 
The Memorandum on the objectives of the National Credit Amendment Bill, 2018 (“Objectives”) refers to the perceived limitations of the Insolvency Act and 
Administration orders under the Magistrates’ Court Act, and although these acts may have limitations it does address the consumer’s whole financial situation, 
whilst the Bill will only address the consumer’s debt under the NCA. In this respect the solutions contained in the Bill are inferior to the solutions provided for in 
the Insolvency Act and administration order in terms of the Magistrates’ Court Act.  
 
Consumers do not only become over-indebted or financially distressed because of debt governed by the NCA; there can be a wide variety of reasons which have 
no relationship to the NCA. The current Bill unreasonably discriminates against credit providers (as defined in the NCA) by only exposing their credit agreements 
to “debt intervention” whilst a household’s other creditors are not affected by the Bill.  
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The unintended consequences of the Bill will be that credit providers will be reluctant to grant credit to consumers who might qualify for debt intervention in the 
future. This will force consumers to obtain credit from unregistered and unregulated credit providers. 
 

 


