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Introduction

1.1. The Institute for Poverty, Land and Agrarian Studies (PLAAS) is an institute in the Faculty of Economic and Management Sciences at the University of Western Cape.
1.2. PLAAS engages in research, training, policy development and advocacy in relation to land and agrarian reform, rural governance and natural resource management. PLAAS aims for rigour in its scholarship, excellence in its training, and effectiveness in its policy support and advocacy. It strives to play a critical yet constructive role in processes of social, economic and political transformation.
1.3. PLAAS has read and considered the implications of the Communal Property Associations Amendment Bill of 2017, and submits the following comments and recommendations to the Portfolio Committee on Rural Development and Land Reform.

2. Purpose of the Bill
2.1. In summary, the objects of the Bill are to:
· clarify the objectives of the CPAs;
· establish the CPAs Office;
· empower the Minister to appoint a Registrar of CPAs;
· provide for the functions of such a Registrar;
· provide for the protection of rights and interest in respect of movable and immovable property administered by the CPAs;
· extend the application of the act to labour tenants; and
· further regulate the management of CPAs placed under administration. 

3. Our response

3.1. Insofar as the Bill indicates that the state will invest more financial and institutional resources in supporting CPAs, we welcome it. 
3.2. Insofar as the Bill weakens the powers of CPAs to own and manage property jointly in terms of a democratic written constitution – by implying that CPAs will only administer and manage land while another entity owns it – then we oppose it. 
3.3. Some of the salient points that we would like to address in an oral submission to the Portfolio Committee are:

3.3.1. The CPA Bill is the first legal expression of the policy change that says that, as land reform beneficiaries, black South Africans should not be allowed to own land – this is a position that we reject. This position is reflected in the changes to definitions and to section 8 (b) that substitutes ‘hold land’ (i.e. ownership) with ‘administer and manage land’ (i.e. not ownership). This change away from transferring ownership to land reform beneficiaries is already evident in the Proactive Land Acquisition Strategy of 2006 (as amended in 2011) and the State Land Lease and Disposal Policy of 2013. We understand this de facto policy position now evident in the CPA Amendment Bill to be contrary to the spirit of the Constitution, the Restitution of Land Rights Act, the Land Reform (Labour Tenants) Act – and the intentions of the lawmakers in respect of the existing body of post-apartheid land legislation. We have conducted a long-term analysis of policy and legislative shifts and would like to engage the Portfolio Committee and the Department to discuss the evidence of the move away from ownership, the considerations informing this, and its effects on the efficacy and outcomes of land reform and transformation in the racial profile of wealth and land ownership in South Africa.
3.3.2. The extension of the provision of the Act to labour tenants is problematic. The CPA Act always governed labour tenants if they established a CPA. What does the ‘extension’ to labour tenants actually imply? Our understanding is that it lays the basis for labour tenant claims to be settled with state acquisition and establishment of CPAs of labour tenants that will administer and manage – and not own – their land. In this sense, it undermines the objects of the Land Reform (Labour Tenants) Bill, 3 of 1996, in that it fails to upgrade their tenancy to ownership but rather would transfer their tenancy under private owners to tenancy under a public owner.
3.3.3. We support the provisions regarding the much-needed establishment of a Communal Property Associations Office and Registrar in the Department, and their responsibility to provide support to CPAs, but argue that the definition of such support is left vague and open-ended and as a result does not adequately address the lack of institutional capacity and systems to ensure robust landholding institutions. 

3.3.4. We oppose the onerous and inappropriate requirement for a general plan to be drawn up for each CPA. This addresses land use while failing to address what is widely recognised to be a key cause of dysfunction in CPAs: the failure to clarify internal allocations of land rights (see for instance the findings and recommendations of the Diagnostic Report on Communal Property Institutions, published by the Council for Scientific and Industrial Research for the Department in 2005). 
3.3.5. We support the removal of the provisions for registration of provisional CPAs. The Department has in several cases provided provisional registration of CPAs and then failed to finalise their registration or transfer property to these CPAs. As a result, the property rights of beneficiaries have been put in jeopardy. All CPAs should be properly registered and rights transferred to them.  
4. History & background

4.1. The Communal Property Associations Act of 1996 was designed to provide a new form of legal entity through which people could jointly hold land, and manage it democratically in terms of a democratic constitution. It was intended for beneficiaries of restitution, redistribution and tenure reform. After transfer of title, CPAs own land and CPA members, represented by a committee, govern land in terms of democratic principles laid out in an agreed constitution.

4.2. The main idea underpinning the CPA Act was to provide a tenure option for communities wishing to hold and manage their land themselves, as a group. The CPA model drew on the legal work of the eminent Kenyan law professor HWO Okoth Ogendo, who advocated moving away from a ‘trusteeship’ approach, where ownership is held on behalf of a group of people (the model adopted by the colonial and apartheid regimes), to enable communities of people themselves to own and manage their own land through a legally recognised structure, or legal entity. This represented a radical break from our history of ruling via traditional intermediaries, or indirect rule, both in South Africa and in much of British-colonised Africa, as shown by Prof. Mahmood Mamdani’s seminal work Citizen and Subject: Contemporary Africa and the Legacy of Late Colonialism. Subverting this history is the essence of the CPA model, and this needs to be recognised when considering the proposed amendments in the CPA Amendment Bill.
5. General discussion of the Bill

5.1. From what we understand, the Bill cannot apply retrospectively (but see point 4 below on status of existing CPAs).
5.2. Government was at ease with the notion of transferring title in 1996, but state ownership has become more of a priority in recent years. Some of the changes in the Bill reflect this changed policy stance, which has been adopted without wide public debate.
5.3. We see the Bill as consistent with the DRDLR’s broader approach to tenure reform, in which a key distinction is made between places where there are traditional councils and places where there are not. It appears that the Bill is crafted so as to provide the department with leeway to apply policies in different ways in these contexts. 

Ownership: CPA function to ‘hold’ or to ‘administer and manage’

5.4. The Bill makes a major change to the main purpose of a CPA: from owning land (‘holding’) to ‘administering and managing’ land (Section 8 (b)).

5.5. The CPA Act was an attempt to create an alternative form of tenure to private ownership by a group. It was a form of landholding that was designed as one option for how a group of people could own and manage their land jointly and in terms of a democratic constitution. People can choose other ownership options, too – for example, ownership through existing legal entities such as trusts or companies. 
5.6. There have been calls over many years now from key actors in the land sector, including CPA members, that members should have stronger rights within associations, beyond merely attending meetings and voting. It has been strongly advocated that members should have substantive rights to allocated resources. In these proposals it is sometimes unclear whether or not some portion of the land itself should be transferred to individual members, but it seems that there might be scope for other forms of ownership to certain portions of land, such as residential or arable land. Internal subdivisions would allow for such possibilities. 
5.7. The thrust of the Bill in relation to the issue of underlying ownership is entirely obscure at present. Will the state retain ownership of land acquired through land reform, or is the intention is to transfer ownership to traditional councils? In some ways the Bill it seems to replicate the urban model, but the reality on the ground in rural areas is that we see evolving and nested systems, in line with the broad features of land tenure systems derived from customary norms and values. If the focus of the Bill is to make provision for individual rights within CPAs, then this may be a positive feature, but not if this occurs at the expense of community ownership and community management – ie. individualization without the ‘communal’ option for ownership and management, which many beneficiaries continue to feel is what they want and need.
5.8. What is the purpose of the CPA if it is not to hold land? The Bill does make it possible for property to be transferred to the community, and to a CPA. But this is confusing: will title still be transferred? How can the CPA transact land it does not own?
5.9. Which entity should own communal land if not the CPA? This is not stated in the Bill itself but the policy direction of government is clear: that the state will retain ownership and be the trustee of land acquired for redistribution in commercial farming areas (Proactive Land Acquisition Strategy 2011; State Land Lease and Disposal Policy of 2013), while title to communal land is to be transferred to royal households or traditional councils in the ex-Bantustans (Draft Communal Land Tenure Policy of 2013). This significant shift has all been in the realm of policy to date; now the Bill proposes to entrench this change in law.

5.10. Section 18A(7) says communal land registered in the name of an association must, within 24 months from the date of commencement of this Act, be registered in the name of the community or name preferred by the community. This constitutes a double registration, which is legally invalid. What is a ‘community’ outside of an ‘association’? A ‘community’ (as defined in Section 1(c)) is not a legal entity whereas an ‘association’ is a legal community. Does this reflect the thinking embodied in the ‘wagon wheel’ model that the Minister aims to implement both in areas in chiefs’ jurisdiction and elsewhere?
5.11. The Bill suggests in Section 21(4) that the ‘community’ will be the owner while Section 8(b) provides for the ‘association’ will ‘administer and manage’ the land. Our response to this is straightforward: the ‘community’ cannot own land. Only a legal entity can own property, in the name of a community, and the legal entity created for land reform purposes is the CPA. In this manner, the CPA Amendment Bill appears to undermine the original intent of the CPA Act. 
5.12. Politically, this Bill is explosive. It proposes that black people acquiring land via land reform should not own the land. Parliament should seize the opportunity to open up debate among all South African citizens about whether the government’s intention to stop black South Africans from acquiring ownership is correct or not. 

6. State power and Ministerial consent 

6.1. The Bill provides for very extensive state powers over community land, and increases the Minister, Director-General and Registrar’s authority to provide or withhold consent for key community decisions. This means that the democratically elected CPA committee can make decisions, but these decisions will have to be approved by the Minister or by the Registrar.
6.2. Section 12(1) gives the Minister and Registrar ultimate decision-making power in terms of any transaction pertaining to land. It aims to protect CPA members, but the wording of the section is quite insidious. Instead of state authorities being responsible for ensuring proper procedures are followed – which would be acceptable as a means to protect CPA members from possible abuse by elected leaders – the wording is that ‘written consent’ is needed from the Minister. This means that, despite whatever decision a CPA makes, the power resides with the Minister. 
6.3. The extension of ministerial and bureaucratic power over CPAs’ land and their decisions is a very serious diminution of rights. Rights that CPAs had in the past – to transact their land – have been removed. This could well amount to arbitrary deprivation of property rights that is not consistent with Section 25(1) in the Bill of Rights. 

6.4. The right of first refusal, coupled with ministerial consent required for any transaction, amounts to ‘double jeopardy’. The Department has first option to purchase; then it says that the Minister must approve any sale. This means that the Minister can decide whether or not a CPA can sell, and then has a direct interest and authority to acquire the land itself. It means a community cannot even sell unless allowed to do so by the Minister. It could even be due to the price asked. 

7. General plan

7.1. The Bill takes that original purpose of the CPA Act and distorts it to the provision of individual ownership of portions of land, as in an urban context.
7.2. The Bill requires the development of a ‘general plan’ for land use. However, this imposes a rigid framework for land use without clarifying the internal allocation of rights. This does not respond to one of the main failings of CPAs to date: many CPA constitutions failed to define individual and household rights and rights to common property – i.e. to clarify the internal configuration of rights within the CPA membership.
7.3. Why is there a requirement for a general plan? The justification is unclear. We have serious reservations with the general plan route. It puts people into a rigid system where once the plan is set, it is extremely difficult to change. It is not flexible, and is taking us back to the colonial system of quitrent, in which rights holders were not free to decide for themselves how to make use of land in accord with their changing requirements. 
7.4. The exactitude and the expense of a general plan is also problematic. The phrasing of the Bill suggests that the Department will undertake this work, but general plans are often driven by the views of technically trained spatial planners rather than reflecting what people themselves want. It seems that the Bill uses a spatial planning perspective, without any nuanced sense of how social relations are socially embedded.
7.5. The general plan approach does not address the real problems of CPAs, as it does not address the need to clarify the internal configurations of rights within CPAs. 

8. Status of existing CPAs – expropriation of property rights?

8.1. Does the Bill allow a kind of expropriation of the ownership rights of existing CPAs? It does not say who the owner will now be, if CPAs are no longer to ‘hold’ land. It strips CPAs of ownership rights in favour of limited administration and management roles. If applied to existing CPAs, the amended act would convert these CPAs from landholding institutions to land management institutions. That could well constitute an expropriation of property rights. 

9. Labour tenants

9.1. It appears that a perpetuation of dualism is emerging within tenure reform policy. The emphasis on labour tenants in the Amendment Bill suggests that the state may retain ownership of commercial farmland (when settling labour tenant claims or redistributing land), while ownership may be transferred to traditional councils in communal areas. In both cases, residents do not become landowners themselves, and their rights are contingent on the governance of this land by the state or by traditional authorities. This is our reading of the Bill’s emphasis on labour tenants
9.2. Further, the impact assessment undertaken for the department focuses largely on labour tenants. This adds weight to the view that the Bill is motivated by a perceived need to create options for labour tenants to form CPAs to manage and administer their land, while not owning it. This could well be contrary to the purpose of the Labour Tenants Act, which envisages upgrading, including to ownership, given their insecure tenure as a result of past racially discriminatory laws and practices.
10. Recommendations
10.1. On the basis of the analysis and arguments outlined above, we suggest strongly that the Bill not be passed in its current form. We recommend that it be withdrawn and redrafted after due consideration of these and other arguments.
10.2. We call for a public debate on the issue of whether or not black South Africans should receive land with full ownership rights, or their equivalent in law, when they are beneficiaries of land reform processes of various kinds, including land restitution, land redistribution, the reform of the status of labour tenants, and communal tenure reform.
