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INTRODUCTION
1. The Portfolio Committee on Public Enterprises has embarked on an inquiry into allegations of misconduct at three state owned enterprises, Eskom, Transnet and Denel.  The Committee adopted terms of reference.  They identify the accusations of misconduct against the three companies and conclude by saying that,

“After deliberating on the issues, but before the Committee report on its findings is published, the affected persons could be given a further opportunity to make representations on the Committee’s findings.  The Committee would then consider the representations and adopt a report on the inquiry for consideration by the House.”
2. The Committee appointed an evidence leader, Advocate Vanara.  He has been leading the evidence of witnesses who have thus far mostly given evidence of misconduct at Eskom.  I assume that the broad plan is to call the people who are being implicated at a later stage.  The same procedure will presumably be followed for the inquiry into allegations of misconduct at Transnet and Denel.
3. The Minister of Public Enterprises has addressed two letters to the Committee, dated 9 August 2017 and 16 October 2017, raising 18 questions about the Committee’s procedure.

4. The Committee seeks advice on the Minister’s questions.  I shall address them in turn but first discuss, in general terms, the rules that govern parliamentary inquiries of this kind.

THE NATIONAL ASSEMBLY’S OVERSIGHT OF THE EXECUTIVE

The founding principle of accountability

5. Accountability is one of the founding values of our Constitution.  Section 1(d) adopts a multi-party system of democratic government “to ensure accountability, responsiveness and openness”.  Section 41(1)(c) provides that all spheres of government and all organs of state within each sphere must provide “effective, transparent, accountable and coherent government”.

6. The Constitutional Court emphasized the importance of the principle of accountability in the EFF case:

“One of the crucial elements of our constitutional vision is to make a decisive break from the unchecked abuse of state power and resources that was virtually institutionalised during the apartheid era.  To achieve this goal we adopted accountability, the rule of law and the supremacy of the Constitution as values of our constitutional democracy.  For this reason, public office bearers ignore their constitutional obligations at their peril.  This is so because constitutionalism, accountability and the rule of law constitute the sharp and mighty sword that stands ready to chop the ugly head of impunity off its stiffened neck.”

The national executive is accountable to parliament
7. Section 85(2) of the Constitution vests the executive authority in the national sphere of government in the President and the members of his cabinet.  Section 92(2) provides that they are “accountable collectively and individually to Parliament for the exercise of their powers and the performance of their functions”.
8. The national executive’s accountability to parliament is not limited to the cabinet.  It extends throughout the national executive for instance to deputy ministers in terms of s 93(2);  the state institutions supporting constitutional democracy in terms of s 181(5);  the public administration in terms of ss 195(1)(f) and 196(5);  and the security services in terms of s 199(8).

The National Assembly’s power and duty to hold the executive to account

9. The National Assembly has both the power and the duty to hold the national executive to account:

9.1. Section 42(3) of the Constitution provides that the National Assembly is elected to represent the people and to ensure government by the people under the Constitution.  It does this in various ways.  One of them is “by scrutinising and overseeing executive action”.

9.2. Section 55(2) imposes a duty on the National Assembly to provide for mechanisms to hold the national executive to account:

“The National Assembly must provide for mechanisms –

(a) to ensure that all executive organs of state in a national sphere of government are accountable to it;  and

(b) to maintain oversight of,

(i) the exercise of national executive authority, including the implementation of legislation;  and

(ii) any organ of state.”
9.3. Rule 227 of the rules of the National Assembly describes the role of portfolio committees in the performance of this oversight function.  Rule 227(1)(b) says that a portfolio committee,
“must maintain oversight of –

(i) the exercise within its portfolio of national executive authority, including the implementation of legislation, 

(ii) any executive organ of state falling within its portfolio,

(iii) any constitutional institution falling within its portfolio, and

(iv) any other body or institution in respect of which oversight was assigned to it;”
Rule 227(1)(c) goes on to say that a portfolio committee,


“may monitor, investigate, enquire into and make recommendations concerning any such executive organ of state, constitutional institution or other body or institution, including the legislative programme, budget, rationalisation, restructuring, functioning, organisation, structure, staff and policies of such organ of state, institution or other body or institution;”
The tools available to portfolio committees
10. The tools available to portfolio committees in the performance of their oversight function are not systematically described in any one place.  They are scattered through the Constitution, the Powers, Privileges and Immunities of Parliament and Provincial Legislatures Act 4 of 2004 (the PPI Act) and the rules of the National Assembly.
11. Rules 167(d) and (f) confer a wide mandate on committees to “conduct public hearings” and to “determine its own working arrangements” in doing so.  Portfolio committees thus have a wide and open-ended power to conduct public hearings in whatever way they deem appropriate, subject only to the following rules.

12. A committee may summons witnesses to produce documents and give evidence relevant to its public inquiries.

12.1. Section 56 of the Constitution provides that the National Assembly or any of its committees may,

    “(a)
summon any person to appear before it to give evidence on oath or affirmation, or to produce documents;

(b)
require any person or institution to report to it;
(c)
compel, in terms of national legislation or the rules and orders, any person or institution to comply with a summons or requirement in terms of paragraph (a) or (b)”.

12.2. This constitutional provision is supplemented by s 14 of the PPI Act.  It describes the form and content of a summons by which a witness is compelled to produce documents or give evidence in a committee inquiry.

12.3. These provisions are echoed in rule 167(a) which provides that a committee may “summon any person to appear before it to give evidence on oath or affirmation, or to produce documents”.

13. Section 15 of the PPI Act deals with the examination of witnesses as follows:

“When a House or committee requires that anything be verified or otherwise ascertained by the oral examination of a witness, the person presiding at the inquiry may –

(a) call upon and administer an oath to, or accept an affirmation from, any person present at the inquiry who was or could have been summonsed in terms of section 14;  and

(b) examine that person, or request the person to produce any document in the person’s possession or custody or under his or her control which may have a bearing on the subject of the inquiry, subject to any limitation provided for in the standing rules with regard to the type of subject matter about which a witness may be questioned or the type of document that a witness may be requested to produce.”
14. This provision does not say or imply that a witness, who gives evidence before a committee, may only be examined by its chair.  It is an empowering and permissive provision and not a restriction on the way in which witnesses may be examined.  It must moreover be so construed so as not to contradict or detract from the open-ended power conferred on committees of the National Assembly by s 56(a) of the Constitution to summon any person to appear before them “to give evidence on oath or affirmation” without restriction.

15. Section 16 of the PPI Act confers qualified privileges on witnesses who give evidence before parliamentary committees:

15.1. Section 16(1) provides that the law regarding privilege applicable to a witness in the High Court, also applies to a witness who gives evidence before a parliamentary committee.  It means broadly that the witness need not disclose matters subject to legal privilege and enjoys qualified immunity from civil liability for evidence honestly given.
15.2. Sections 16(2) and (3) make an exception to this general rule.  They oblige a witness to answer questions even if the answer is self-incriminating but then provide that such an answer may not be used against the witness in subsequent proceedings.

16. Rule 168 prescribes that, before a witness starts to give evidence, the chair must inform the witness of his or her rights and duties under s 16 of the PPI Act.

17. Subject to the aforegoing rules, a portfolio committee is at large to determine its own procedure in the conduct of a public inquiry.  Section 57(1) of the Constitution allows the National Assembly to determine and control its own internal procedures and to make rules to do so.  Rule 167(f) is in the nature of a default rule that allows a portfolio committee to “determine its own working arrangements” where no other rule provides otherwise.

18. The Constitutional Court recognised this open-ended mandate of the National Assembly in the performance of its oversight of the executive in the EFF case.
  Chief Justice Mogoeng put it as follows:
“Is holding the executive accountable a primary and undefined obligation imposed on the National Assembly?  Yes!  For the Constitution neither gives details on how the National Assembly is to discharge the duty to hold the executive accountable nor are the mechanisms for doing so outlined or a hint given as to their nature and operation.”

“Both ss 42(3) and 55(2) do not define the structures within which the National Assembly is to operate in its endeavour to fulfil its obligations.  It has been given the leeway to determine how best to carry out its constitutional mandate …  How to go about this is all left to the discretion of the National Assembly ..”

The administrative law rules

19. A committee that holds a public inquiry, merely to report to the National Assembly, in the performance of its oversight function, does not perform “administrative action” subject to the rules of administrative justice laid down by the Promotion of Administrative Justice Act 3 of 2000.  But such a committee does exercise public power.  It is obliged to do so in accordance with the fundamental principles of the rule of law.  The most significant of those principles, is the requirement of rationality.  
20. A portfolio committee thus has a wide discretion to determine its own procedure and ultimately to compile its own report to the National Assembly.  The only legal requirement is that it must do so within the bounds of rationality.  It means that both its procedure and its report must be rational.  Rationality is a low threshold which requires only a minimum standard of procedural fairness and substantive reason.

21. The requirement of procedural rationality may vary from case to case. In the ordinary conduct of a public hearing, with a view to a report to the National Assembly, a portfolio committee will usually satisfy the requirement of fairness by observing the following rules:

21.1. Witnesses should be allowed to have their own legal assistance if they choose.  I emphasize, however, that they are entitled to legal assistance and not legal representation.  Witnesses should be allowed to have their lawyers with them and, within reason, consult with and take advice from their lawyers.  But that is as far as it goes.  The Committee need not allow the lawyers to speak on behalf of their clients at all.  The evidence must be given by the witness and not the lawyer.

21.2. The Committee should not, in its report to the National Assembly, make adverse findings against people without affording them an opportunity to address the evidence against them.  The Committee will accordingly be well-advised, once it has prepared a provisional report, to ensure that all the people about whom it proposes to make adverse findings, have had an opportunity to address those accusations.  If they have not, the Committee should inform them of the accusations and invite them to return to address them.  The Committee may, of course, also wish to compel them to return to answer the accusations against them whether they wish to do so or not.
22. There was some uncertainty whether the Committee is entitled to appoint an evidence leader.  I am of the view that the Committee is entirely at liberty to adopt a procedure of this kind.  It is well within its very broad mandate to regulate its own procedure.  It makes eminent good sense to have someone who collects, organises and presents the evidence, subject of course to the Committee’s direction at all times.

THE MINISTER’S QUESTIONS

Question 1:  Mr Brian Molefe’s court case

23. The Minister notes that the court case of Mr Brian Molefe, the former Group CEO of Eskom, is due to be heard in the High Court at the end of November 2017.  She says that the Committee “should be cautious in how it conducts the hearings in relation to this matter, so that it is not seen to be contravening the rules of the separation of powers between the Legislature and the Judiciary”.

24. Parliament and the judiciary should of course always treat one another with respect.  Rule 89 of the rules of the National Assembly for instance provides that, in a debate in parliament, no member may reflect on the merits of any matter on which a judicial decision is pending in a court of law.

25. But parliament and the judiciary are institutions of equal standing.  Neither trumps the other.  There is no rule that says that parliament may not enquire into and report on a matter merely because it also happens to be before the courts.  Parliament and the judiciary perform different functions and may do so in parallel in relation to the same subject-matter.  The fact that a matter is pending for the one does not sterilise the other.  The Portfolio Committee is consequently not in any way restricted in its inquiry into the conduct of Mr Brian Molefe, even if it overlaps with the issues before the court.

Question 2:  The precedence of different investigations

26. The Minister notes that the Special Investigating Unit is “looking into similar issues at the same SOEs” and asks what the order of precedence will be if the SIU and the Portfolio Committee were to come to different conclusions.
27. This is not a concern of the Portfolio Committee.  The SIU and the National Assembly have their own powers and duties and neither should be in any way affected by the fact that the same matter is being investigated by the other.  The Portfolio Committee is certainly not relieved of its duty, to hold the SOEs to account and to exercise oversight over them, merely because they are also being investigated by the SIU.  

Question 3:  An investigation before the hearings

28. The Minister asks whether the Committee proposes to conduct an investigation prior to the hearings and, if so, whether it will communicate the results of the investigation to witnesses before they give evidence.

29. The Committee is under no duty to do such an investigation and, if it has done so, to disclose the outcome to witnesses before they give evidence.  It has an entirely free hand to do whatever it pleases.

Question 4:  An evidence leader

30. The Minister asks whether the Committee proposes to appoint an evidence leader.

31. I am of the view that the Committee is entitled to appoint an evidence leader.  It has also done so.

Question 5:  Written input from witnesses and institutions

32. The Minister asks whether the Committee will seek written input from witnesses and institutions.
33. The Committee has a free hand to do so or not.  It should do whatever seems sensible and helpful.  

Question 6:  An invitation to interested parties

34. The Minister asks whether the Committee proposes to invite input from any interested parties or whether its hearings will be confined to witnesses that it identifies.

35. The Committee is again at large to do whatever it pleases.  It would make good sense, however, to invite all interested parties to provide input if they wish to do so.  They could, for instance, be invited in the first place to make their input in writing.  The Committee could then sift their contributions and select those of them, who are most helpful, to give oral evidence.  Such a procedure has two advantages.  The first is that the Committee will have the benefit of the input of interested parties whom it has not identified.  The second is that no interested party will be able to complain that they were not given an opportunity to make their input.

Question 7:  The legal assistance of witnesses

36. The Minister asks whether witnesses will be allowed to be assisted by legal representatives during the proceedings.

37. I have already discussed this issue.  Witnesses should be allowed legal assistance but not legal representation.

Question 8:  An interim report

38. The Minister wants to know whether the Committee proposes to publish an interim report and invite comments on it before it issues its final report.

39. The Committee need not follow this procedure but may choose to do so.  It is a useful way of ensuring that everybody, about whom the Committee proposes to make adverse findings, is given an opportunity to defend themselves before the findings are made.

Question 9:  Is Advocate Navara conflicted?

40. The Minister points out Advocate Navara, the evidence leader, is a member of the Ethics Committee “ceased with the issue of my executive role on the Trillian subject-matter” and asks whether he has a conflict of interest.

41. Advocate Navara is not conflicted at all as he is not a decision-maker in the inquiry into the conduct of the SOEs.

Question 10:  Is the inquiry inquisitorial or accusatorial?

42. The Minister asks whether the inquiry is inquisitorial or accusatorial and whether a list of questions will be given to the witnesses before they give evidence.

43. The inquiry is clearly inquisitorial.  The Committee, or the evidence leader acting on its behalf, may tell witnesses of the topics about which they will be asked to give evidence, but need not do so.  A witness is not entitled to be told in advance what questions he or she will be asked.
Question 11:  The Committee’s terms of reference

44. The Minister notes that the Committee’s terms of reference “have not been formalised let alone have they been made public”.

45. The Committee is not obliged to “formalise” its terms of reference or to make them public.  These are practical issues about which it enjoys broad leeway to do whatever seems practical and sensible.  It is certainly not wise to adopt rigid and inflexible terms of reference.

Question 12:  Is legal representation allowed?

46. The Minister asks whether legal representation is allowed. 

47. I have already addressed this issue.  The Committee should allow witnesses legal assistance but not legal representation.

Question 13:  The interface with other investigations

48. The Minister asks what the interface is between the Portfolio Committee’s inquiry and other investigations by other organs of state like the SIU and the Public Protector.

49. There need not be any interface between the separate organs of state performing their separate functions.  They may co-operate and share information but are not obliged to do so.  The Portfolio Committee is in any event not entitled to abdicate any of its functions merely because other organs of state happen to be investigating matters subject to its jurisdiction.

Question 14:  Mr Brian Molefe’s court case

50. The Minister again says that “the subject matter” of Mr Brian Molefe is sub judice and asks whether this principle applies to parliament.

51. I have already addressed this issue.  The Portfolio Committee is not precluded in any way from the performance of its functions merely because its investigation overlaps with a matter before the courts.

Question 15:  The Committee’s powers of subpoena

52. The Minister asks whether the Committee has powers of subpoena and whether it can enforce them.

53. I have dealt with this issue.  The Committee enjoys wide powers of subpoena in terms of s 56 of the Constitution and ss 14 to 17 of the PPI Act.  They provide for the enforcement of the Committee’s subpoenaes.

Question 16:  The authenticity of the emails in the public space 

54. The Minister refers to “the emails in the public space” and asks whether their authenticity can be relied upon. 
55. I assume that the Minister has in mind the so-called “Gupta leak” emails.  The Committee can certainly have regard to them.  It is for the Committee to decide how much weight to attach to them.  It should do so on a sensible basis.  It is impossible to generalise about it.  

Question 17:  Evidence that implicates witnesses

56. The Minister asks how the Committee proposes to deal with information that implicates her department and other witnesses.  She asks what about “the fundamental right of not-implicating oneself”.
57. The evidence may well show that the Department, its officials or other people have been guilty of misconduct.  The very purpose of the inquiry is to determine whether that was so.  The only restriction is that everybody against whom the Committee proposes to make adverse findings must be given an opportunity to defend themselves.

58. Under s 16 of the PPI Act, a witness is not entitled to refuse to answer a question merely because the answer might incriminate him or her.  Such an incriminating answer may however not be used against the witness in subsequent proceedings.

Question 18:  Conflicts of interest of members of the Committee

59. The Minister asks about possible conflicts of interests of members of the Committee such as the former Minister of Finance, Mr Pravin Gordhan.

60. The Committee does not perform a judicial or adjudicative function.  Its function is merely to enquire into matters and report on them to the National Assembly.  Its members are consequently not subject to any requirement of independence or impartiality.  

61. It would obviously be undesirable for any member of the Committee to participate in its enquiry into the conduct of the member concerned.  A member should not sit in judgment of his or her own conduct.

62. The mere fact, however, that a member of the Committee has expressed strong views about or has particular knowledge of the matters under investigation, does not disqualify him or her. 

63. I am not aware of any reason for Mr Pravin Gordhan to withdraw from the inquiry.
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