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1. INTRODUCTION 

 

The International Arbitration Bill [B10B – 2017], as amended by the Portfolio 

Committee on Justice and Correctional Services, is currently before the Select 

Committee on Justice and Security. The Bill provides for inter alia the: 

 

 Incorporation into South African law of the Model law on International 

Commercial Arbitration as adopted by the United Nations Commission on 

International Trade Law (“Model Law”); 

 Recognition and enforcement of foreign arbitral awards (in line with the New 

York Convention); 

 Repeal of the Recognition and Enforcement of Foreign Arbitral Awards Act 

1977;  

 Amendment of the Protection of Businesses Act 1978.  

 

2. ARBITRATION  

 

In terms of the Bill, any international commercial dispute governed by an arbitration 

agreement, which is (a) capable of determination by arbitration, (b) not subject to any 

other South African law and (c) in line with South African public policy, can be referred 

to international arbitration.  

 

An “arbitration agreement” in the Bill has the same meaning as in Article 7 of the 

Model Law, namely: 

 

 An “agreement by the parties to submit to arbitration all or certain disputes 

which have arisen or which may arise between them in respect of a defined 

legal relationship, whether contractual or not. An arbitration agreement may be 

in the form of an arbitration clause in a contract or in the form of a separate 

agreement”.  
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 The arbitration agreement must be in writing and signed by the parties. The 

reference in a contract to a document containing an arbitration clause 

constitutes an arbitration agreement which makes it part of the contract. 

 An “exchange of letters, telex, telegrams or other means of telecommunication, 

which provide a record of the agreement or in an exchange of statements of 

claim and defence in which the existence of an agreement is alleged by one 

party and not denied by another” can also constitute arbitration agreements. 

 

3. OBJECTIVES OF THE INTERNATIONAL ARBITRATION BILL [B10B – 2017] 

 

The key objectives of the Bill are as follows: 

 

 Facilitate the use of arbitration to resolve international commercial disputes; 

 Adopt the Model Law for use in international commercial disputes; 

 Facilitate the recognition and enforcement of certain arbitration agreements and 

arbitral awards; and 

 Give effect to South Africa’s obligations under the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards (1958). 

 

4. PUBLIC SUBMISSIONS RECEIVED AND PORTFOLIO COMMITTEE PROCESS  

 

The Portfolio Committee on Justice and Correctional Services received seven 

submissions; and held public hearings on 12 September 2017.  

 

 Two of the submissions were from the Maritime Law Association of South Africa 

(MLA) and the Permanent Court of Arbitration (PCA), respectively. 

 The PCA wanted immunity currently enjoyed by arbitrators and arbitral 

tribunals, to be extended to assistants of arbitrators . 

 The MLA was concerned that the Bill would have the “unintended consequence 

of ousting Section 3 of the Carriage of Goods by Sea Act 1 of 1986 (COGSA)  

which enables local importers to institute claims against international shipping 

lines and their insurers in South African courts. [This] protects local importers 

from the ‘prohibitive’ costs involved in foreign litigation”.1 

 The MLA was also concerned that Clause 7(2) of the Bill (prior to amendment) 

would “restrict the ability of South Africans to pursue remedies in South African 

courts, leaving them only the option of international arbitration”.2 

 The MLA argued that there was no need to compel South African companies 

to pursue international arbitration or that international arbitration should 

not apply if the contract was performed in South Africa, and the plaintiff 

and bulk of the evidence were in South Africa.  

 The MLA recommended that section 7(2) of the Bill not apply to COGSA in order 

to ensure that the Bill does not override existing remedies in COGSA.  

 In particular, COGSA allows South African businesses or consignees for 

cargo discharged in South Africa to bring an action in a South African High 

Court, notwithstanding any agreement in the bill of lading (a detailed list of a 

                                                           

1 PMG (2017) 

2 PMG (2017) 
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ship's cargo in the form of a receipt given by the master of the ship to the person 

sending the goods) to refer disputes to a foreign court or arbitration.3  

5. MAIN PORTFOLIO COMMITTEE AMENDMENTS 

 

On 20 October 2017, the Portfolio Committee on Justice and Correctional Services 

reported the Bill with amendments, which included the following: 

 

 Clause 5 of the Bill was amended by inserting a reference to international 

commercial arbitration in the Protection of Investment Act 22 of 2015. 

 Clause 9(4) was amended by extending immunity applicable to arbitrators and 

arbitral tribunals, to also include employees of such institutions. 

 Based on the MLA’s recommendation, it effected a consequential amendment to 

Schedule 4 of the Carriage of Goods by Sea Act 1 of 1986 by substituting the 

wording to refer to the International Arbitration Act, 2017 to allow South African 

companies to refer related disputes to a competent South African court.   
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