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A. Introduction 

 

1. Our consultant is the Department of Rural Development and Land Reform (“the 

Department”). 

 

2. We are asked to advise on the application of the KwaZulu-Natal Ingonyama Trust 

Act 3KZ of 1994 (“the Act”),1 and the powers vested in the Ingonyama Trust (“the 

Trust”) and Ingonyama Trust Board (“the Board”). 

 

3. The specific questions for advice are the following: 

(1) Whether the Act, as amended, creates two separate legal entities, namely the 

Board and the Trust. 

(2) If two legal entities have been created, what the duties and responsibilities are 

of each entity under the Act, the Public Finance Management Act 1 of 1999 

(“the PFMA”), and the regulations prescribed under the PFMA. 

(3) What the rights, duties and obligations of Board members are as opposed to the 

Trustees. 

(4) The “[f]inancial accountability of the Board and the Trustees.” 

(5) The “[v]esting of assets in the Board and/or the Trust – including land”. 

(6) What the status is of land vested in term of the Act in 1998. 

                                                 
1 Our instructions refer to “the Ingonyama Trust Act, 1994 (Act No 3 of 1994)”, and describes it variously as “an 

Act of Parliament – Act No 3 of 1994”, “Act No 1 of 1994”, and “the ITB Act”.  However, it is clear that the 

reference is to legislation initially adopted by the KwaZulu-Natal provincial legislature, and subsequently 

amended by the KwaZulu-Natal Ingonyama Trust Amendment Act of 1997 (which re-enacts – and substantially 

amends – the KwaZulu-Natal Ingonyama Trust Act as national legislation).  See Joubert et al (eds) The Law of 

South Africa 2nd ed (LexisNexis, Durban 2009) vol 32 at para 16. 
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(7) What the role is of the executive authority of the Department in respect of the 

Board and the Trust, including oversight responsibilities and accountability to 

Parliament. 

 

4. Our instructions explain that the Trust was established under the Act, with the King of 

the Zulus as sole trustee.  Thereafter, pursuant to an amendment Act of 1997, the Board 

was established to administer the Trust’s affairs.2  Board members are, our instructions 

point out, appointed by the Minister of Rural Development and Land Reform (“the 

Minister”).  Our instructions further refer to a lack of background information which 

militates against comprehensive instructions.  We accordingly approach the questions 

for advice on the limited factual basis recorded in our briefing memorandum.3 

 

5. For the reasons set out in the analysis which follows, we advise that 

(1) the Act only creates one legal entity: the Trust; 

(2) under the Act, most rights and responsibilities are conferred and imposed on the 

Board; and for purposes of the PFMA it is the Board which is the Trust’s 

accounting authority bearing public finance obligations; 

(3) the trustee is the Ingonyama (the Zulu King), who is also a member of the 

Board; but by virtue of the statutory definition of the term Ingonyama, the Board 

(not the Zulu King) is for most statutory purposes “the Ingonyama” and 

                                                 
2 The envisaged amendment of section 2(2) and 2(5) of the Act, as contemplated by the Communal Land Rights 

Act 11 of 2004, has not become operative.  This is because the commencement date of Act 11 of 2004 has not 

been proclaimed. 
3 The memorandum is dated 15 May 2017, and was received via the State Attorney on 31 May 2017.  The State 

Attorney’s instructions enclosing the briefing memorandum refer to a consultation with the Department to explain 

some of the issues that might require clarification.  We would be glad to attend such consultation if required in 

the light of this opinion. 
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therefore vested with statutory rights, duties and obligations; 

(4) financial accountability under the PFMA and under the Act vests in the Board; 

(5) assets in the form of land and other real rights vest in the Zulu King in his 

capacity as trustee (not in the Board); 

(6) there is no difference in the status of land vesting before, during or 

after 1998; all assets vest in the trustee (being the Zulu King); and 

(7) the Minister is vested with all ordinary and public finance accountability, 

serving as the executive authority of the Trust and appointing authority of its 

Board. 

 

B. Analysis 

 

6. Under the South African common law a trust lacks legal personality.4  A trust is 

therefore generally only a bundle of assets and liabilities – without any own juristic 

personhood.5  Therefore, under the common law, ownership of trust assets 

axiomatically cannot vest in the trust.  Ownership vests in the trustees of a trust, but 

only qua trustee (thus not in a trustee’s personal capacity).6 

 

7. The Act adopts the latter principle, but adapts the former.  As the Supreme Court of 

Appeal held (and the Constitutional Court upheld),7 the Trust is a statutory trust 

established by the Act and clothed by it with legal personality as “a corporate body”.8  

                                                 
4 Land & Agricultural Bank of South Africa v Parker 2005 (2) SA 77 (SCA) at 83H. 
5 Joubert et al (eds) The Law of South Africa 2nd ed (LexisNexis, Durban 2011) vol 31 at para 531. 
6 Land & Agricultural Bank of South Africa v Parker 2005 (2) SA 77 (SCA) at 83H-I. 
7 eThekwini Municipality v Ingonyama Trust 2014 (3) SA 240 (CC) at para 6. 
8 Ingonyama Trust v eThekwini Municipality 2013 (1) SA 564 (SCA) at para 2. 



5 

 

 

This is the effect of section 2(1) of the Act.9  Section 3 of the Act provides for the 

vesting of trust assets in the form of land and real rights in the Ingonyama (the Zulu 

King).10  The Ingonyama is the only trustee under the Act.11  A trustee is the 

administrator of a trust.12 

 

8. It was inter alia in order to alleviate the administrative burden on the monarch that the 

Act was amended in 1997.13  Pursuant to the amendment the King remained the sole 

trustee, but the Board was established to administer the Trust land and the affairs of the 

Trust.14  Whereas the (other) Board members are not trustees,15 the (only) trustee – the 

King – is a Board member.16  The King’s role as sole trustee apparently reflects the 

Act’s recognition of his special constitutional status.17  Administrative and operational 

realities are, on the other hand, recognised by the Amendment Act introducing a regime 

                                                 
9 Section 2(1) of the Act provides 

“A corporate body, to be called the Ingonyama Trust, hereafter referred to as the Trust, is hereby 

established with perpetual succession and power to sue and be sued and, subject to the provisions of this 

Act, to do all such acts and things as bodies corporate may lawfully do.” 
10 See in particular section 3(1) and 3(4) of the Act. 
11 Section 2(3) of the Act. 
12 Joubert et al (eds) The Law of South Africa 2nd ed (LexisNexis, Durban 2011) vol 31 at para 574. 
13 Ingonyama Trust v Radebe [2012] 2 All SA 212 (KZP) at para 12. 
14 Ibid. 
15 Section 2(3) of the Act, read with section 1 s.v. “Ingonyama” (which defines this concept for purposes of 

section 2(3) and certain other specific provisions as including only the King – not also the Board, as is the case in 

respect of all other provisions of the Act). 
16 Section 2A(3)(a) of the Act. 
17 See In re: KwaZulu-Natal Amakhosi and Iziphakanyiswa Amendment Bill of 1995, In re: Payment of Salaries, 

Allowances and Other Privileges to the Ingonyama Bill of 1995 1996 (4) SA 653 (CC) at para 11 

“It was not disputed that the Ingonyama is an important figure in Zulu customary law. He is not only a 

traditional leader, but as King he has a special place within the structure of traditional authority in 

KwaZulu-Natal. Although the institution of the Ingonyama is very important to and revered by a large 

proportion of the South African community the special place it has in the province of KwaZulu-Natal is 

recognised in the Constitution. Section 160 of the Constitution makes provision for the adoption of 

provincial constitutions. It stipulates that such constitutions shall not be inconsistent with the 1993 

Constitution or the constitutional principles set out in Schedule 4 to that Constitution, but provides in 

subsection (3)(b) that they may 

‘where applicable, provide for the institution, role, authority and status of a traditional monarch 

in the province, and shall make such provision for the Zulu monarch in the case of the province 

of KwaZulu/Natal.’” 

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZAKZPHC/2012/2.html&query=%22ingonyama%20trust%22
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whereby the Trust “operates through a Board”.18   

 

9. The establishment of the Board by the 1997 amendment is one of the “fundamental 

changes” singled out by the Constitutional Court.19  But nothing in the original Act or 

the amendment Act confers any juristic personality, corporate capacity or other legal 

status on the Board itself.  Although the Act expressly establishes the Trust and confers 

on it the status of a “corporate body … with perpetual succession and power to sue and 

be sued and, subject to the provisions of this Act, to do all such acts and things as bodies 

corporate may lawfully do”,20 it makes no similar arrangement and contains no 

comparable provision in respect of the Board.  It merely “establishe[s]” the Board.21 

 

10. It follows that the answer to the first question for advice is that the Act, as amended, 

creates only one legal entity, namely the Trust.  The Board is merely a body of natural 

persons acting as administrators with the trustee, who himself is a board member.  Thus, 

in most respects, the Board is (in all but name) a board of trustees.  A board of trustees 

is not a legal entity, and the Act does not provide otherwise. 

 

11. This disposes of the premise for the second question for advice.  The question is 

conditional upon “two legal entities hav[ing] been created” by the Act.  Because we 

conclude that only one legal entity has been created by the Act (as amended), the second 

question as formulated in our instructions does not arise.  However, it appears to us that 

                                                 
18 Ngubo N.O v Ndlovu (3425/2012) [2016] ZAKZPHC 13 (19 February 2016) at para 1. 
19 eThekwini Municipality v Ingonyama Trust 2014 (3) SA 240 (CC) at para 7. 
20 Section 2(1) of the Act. 
21 Section 2A(a) of the Act, introduced by section 3 of the Amendment Act. 
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the ancillary issue inherent in the second question may nonetheless be addressed.  This 

is because it raises a purely legal issue whose answer is clear.  The ancillary issue is 

what the respective responsibilities of the Board and the Trust are under the Act, the 

PFMA and the regulations prescribed under the PFMA. 

 

12. Under the PFMA the Trust is a Schedule 3A national public entity.22  Such entities’ 

public finance responsibilities are primarily imposed by the PFMA on a designated 

accounting authority.23  The designated accounting authority of a Schedule 3A entity is 

its board.24  Accordingly the Financial Regulations prescribed by the Minister under 

the Act correctly designates the Board as the Trust’s accounting authority.25  It follows 

that the public finance responsibilities imposed by the PFMA and the Treasury 

Regulations rest on the Board. 

 

13. Other responsibilities under the Act itself and its regulations are also invariably 

imposed on the Board.  Even where the Act appears to impose a duty on the Ingonyama 

(the Zulu King) personally, this is not the case.  For instance, the power, responsibility 

and duty to administer the Trust and deal with its property are imposed on the 

“Ingonyama and the Board”26 (in which case the Zulu King acts conjunctively with, 

                                                 
22 This is because Schedule 3A lists the Trust; accordingly Chapter 6 of the PFMA (which governs national public 

entities) governs the Trust (section 46 read with section 48 of the PFMA). 
23 Section 49(1) of the PFMA. 
24 Section 49(2)(a) of the PFMA. 
25 Reg 1 of the Financial Regulations s.v. “accounting authority”. 
26 Section 2(3) of the Act. 
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and as member of, the Board)27 or “the Ingonyama”28 (in which case the term 

Ingonyama is expressly defined to mean the Board).29  Save in respect of aspects 

specifically preserved for the Ingonyama and where this term exclusively means the 

Zulu King (as opposed to the Board),30 all rights and responsibilities conferred by the 

Act are actually vested in the Board.31 

 

14. This similarly disposes of the third question for advice.  The “rights, duties and 

obligations of Board members as opposed to the Trustees [sic]” include every aspect 

except 

(i) the exemption from furnishing of security;32 

(ii) the exception from paying transfer, stamp or other duty;33 and 

(iii) the vesting of Trust land in the trustee.34 

These exceptions exempt the trustee and the Trust from duties, and vest trust property 

in the trustee.  As mentioned, the only trustee is the Ingonyama himself (i.e. the Zulu 

                                                 
27 By virtue of the “fundamental change”, as it was identified by the Constitutional Court (eThekwini Municipality 

v Ingonyama Trust supra at para 7), introduced by the Amendment Act, it is clear that the formulation “Ingonyama 

and the Board” does not intend to create a twin-peak administration structure (cf Ingonyama Trust v Radebe supra 

at para 12; see, too, Ingonyama Trust v eThekwini Municipality supra at para 2).  Were it otherwise, the Ingonyama 

would not have been made a member of the Board.  While the reference to the Ingonyama is, strictly speaking, 

tautologous (and despite the presumption against tautology existing in the law of statutory interpretation), it is 

quite clear that the statutory scheme intends to create a single administratorship by “the creation of a Board of 

Trustees, comprising the Zulu King and eight members appointed by the Minister” (eThekwini Municipality v 

Ingonyama Trust supra at para 7).  This is confirmed by the long title of the Amendment Act, which expressly 

states that its intention is to “create a board to administer the Trust and its assets in conjunction with the Ingonyama 

and in view thereof to repeal the Ingonyama’s power to delegate”. 
28 Section 2(5) of the Act. 
29 Section 1 of the Act s.v. “Ingonyama”. 
30 Viz sections 2(3), 2(6), 2A(3), 3(1), 3(3) and 3(4) of the Act. 
31 Thus, for instance, the Ingonyama’s power to deal with Trust land (conferred by section 2(4) of the Act, and 

which is probably one of the most important powers expressly conferred by the Act) is – despite the reference to 

“the Ingonyama – vested, by virtue of the statutory definition in section 1 of the Act, in the Board (as opposed to 

the Zulu King himself). 
32 Section 2(6) of the Act. 
33 Section 3(3) of the Act. 
34 Sections 3(1) and 3(4) of the Act. 
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King).  All other rights and duties under the Act rest on the Board. 

 

15. The answer to the second question also disposes of the fourth question.  The latter 

relates to the “[f]inancial accountability of the Board and the Trustees.”  All financial 

accountability rests on the Board, and the only trustee (the Zulu King) is a member of 

the Board – in which capacity he, too, bears collective financial accountability. 

 

16. Similarly, the above answers also dispose of the fifth question.  The fifth question 

relates to the “[v]esting of assets in the Board and/or the Trust – including land”.  As 

discussed, Trust land vests in the trustee.  So does any “real right”.35  The Act does not 

expressly state that other rights or assets vest in the trustee.  Therefore the common law 

principle that all trust property vests in the trustee prevails.  Accordingly all property 

vests in the trustee, i.e. the Ingonyama (in other words, the Zulu King himself; not the 

Board).  But the assets vest in a trustee in his capacity as trustee, not in his personal 

capacity.  Therefore the assets do not fall within the estate of the King himself. 

 

17. The sixth question enquires about the status of land vested in term of the Act 

during 1998.  As mentioned, the Act vests Trust land in the trustee.  To this the 1997 

Amendment made no change.  There is accordingly no statutory basis for any 

distinction between land vested before, during or after 1998.  Nor have we been 

provided any factual instructions bearing on the potential of any different treatment of 

property vesting during that calendar year.36  Based on the Act, and barring 

                                                 
35 Sections 3(1) and 3(4) of the Act. 
36 It appears, however, from a recent unreported judgment that since 5 October 1998 the Board has delegated its 

function and duties pertaining to permissions to occupy Trust land “to the Secretary of the Department of 
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extraordinary circumstances, no basis exists for any exception regarding the vesting of 

property during 1998.  Accordingly also property vesting in that year vested in the Zulu 

King in his capacity as sole trustee. 

 

18. The final question relates to the role of the executive authority of the Department in 

respect of the Board and the Trust, and oversight responsibilities and accountability to 

Parliament.  On this issue the Act only provides that the Department shall bear the cost 

of the administration of the Board;37 and that the Minister must appoint the eight 

additional Board members,38 designate a vice-chairperson for the Board,39 and make 

regulations.40  Pursuant to the latter empowering provision the Minister prescribed two 

sets of regulations: Administrative Regulations; and Financial Regulations.  The 

Administrative Regulations do not bear on the seventh question.41  On the other hand, 

the Financial Regulations give effect (as their name suggests) to certain aspects of 

public finance.  It is these regulations, as mentioned, which – consistently with the 

PFMA – designate the Board the accounting authority of the Trust.42  They also provide 

for audits of the Trust’s financial statements by the Auditor-General,43 who must submit 

a report thereon to the KwaZulu-Natal provincial legislature; Parliament; the House of 

                                                 
Traditional and Environmental Affairs” (Sunshine Foods v Chen (AR86/15) [2016] ZAKZPHC 29 (18 

March 2016) at fn 16).  It is not clear whether other delegations have also been made during or since 1998 which 

might validly bear on the vesting of property or the status of land. 
37 Section 4 of the Act. 
38 Section 2A(3)(b) and (c) of the Act. 
39 Section 2A(4) of the Act. 
40 Section 2A(7) of the Act. 
41 The Administrative Regulations deal with organisational matters of the Board, namely terms of office-bearers 

(Reg 2); vacating of office (Reg 3); the Board’s secretariat (Regs 5-9); convening Board meetings (Regs 10-12); 

notice of meetings (Regs 13-14); quorum and proceedings at meetings (Regs 15-22); and policy and further 

matters (Regs 23-26). 
42 Section 1 of the Financial Regulations, s.v. “accounting authority”.  Note, however, that (as section 56(1) of the 

PFMA permits) the Financial Regulations contemplate that the Board will delegate its powers qua accounting 

authority to an official (Reg 1 s.v. “official”, read with Reg 3). 
43 Reg 20(1) of the Financial Regulations. 



11 

 

 

Traditional Leaders of KwaZulu-Natal; the Premier of KwaZulu-Natal; and the 

Minister.44  Finally, the Financial Regulations require the Trust to submit an annual 

report to the Minister.45 

 

19. It is therefore clear that the Minister indeed bears executive accountability and 

oversight responsibility in respect of the Board and the Trust.46  It is also the Minister 

who is the executive authority of the Trust under the PFMA.47  Therefore, as the Act 

and the Administrative Regulations also confirm,48 it is the Minister who exercises 

ownership control over the Trust.49  The Minister also has the further responsibilities 

and responsibilities set out in Chapter 8 of the PFMA.50 

 

20. Therefore, in short, the Minister bears all the ordinary political and public finance 

responsibility for a board appointed by him.51 

 

                                                 
44 Reg 20(2) of the Financial Regulations. 
45 Reg 21(1) of the Financial Regulations, which imposes this obligation on “the accounting authority” (which, as 

mentioned, is the Board). 
46 Ingonyama Trust v eThekwini Municipality supra at para 8 summarises the Minister’s and the Department’s 

responsibility vis-à-vis the Trust. 
47 Section 1 s.v. “executive authority” (meaning (c)) of the PFMA.  Meaning (c) applies to the Trust, because it is 

a Schedule 3A entity.  As mentioned, a Schedule 3A entity is a national public entity.  Therefore it is the Minister 

(as opposed to the MEC) who is accountable to Parliament (as opposed to the KwaZulu-Natal provincial 

legislature) under the PFMA. 
48 Section 2A(3)(b) and (c) of the Act; Reg 2 of the Administrative Regulations. 
49 Section 1 of the PFMA s.v. “ownership control”, which includes the power to appoint or remove board 

members.  (In the case of the Trust – and despite section 3(3) of the PFMA, which provides that in the event of 

any inconsistency between the PFMA and any other Act, the PFMA prevails – it is inconceivable that the Minister 

may remove the Zulu King as board member.) 
50 Comprising sections 63-65 of the PFMA, which respectively deal with the financial responsibilities of executive 

authorities; the issuing of executive directives with financial implications; and – importantly – the tabling of the 

annual report, financial statement and audit report within one month in the National Assembly; and the findings 

of any disciplinary board and its sanctions against the accounting authority. 
51 The powers and duties contemplated for the Minister in section 34(b)-(e) of the Communal Land Rights Act 11 

of 2004 do not apply, because (as mentioned) this Act has not yet entered into effect.  These powers and duties 

relate to the cancellation of an old order right; the institution of a land rights inquiry; the designation of an officer 

as land rights inquirer; and the publication of a notice of a land rights inquiry or determination. 
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C. Conclusion 

 

21. For the reasons set out above, and subject to any clarification which may be provided 

(as contemplated in our instructions), we answer the questions for advice as follows: 

(1) The only legal entity created by the Act is the Trust itself. 

(2) The Act vests all material rights in and imposes all relevant responsibilities on 

the Board; and the PFMA imposes all public finance obligations on the Board. 

(3) The only trustee is the Zulu King, who is also a member of the Board; and the 

Board functions as “the Ingonyama” under the Act. 

(4) Financial accountability under the PFMA and under the Act vests in the Board. 

(5) All assets vest in the Zulu King in his capacity as trustee, not in his personal or 

any other official capacity. 

(6) No exception applies to land vesting before, during or after 1998. 

(7) The Minister bears all ordinary and public finance accountability in respect of 

the Trust and the Board. 

 

22. We shall be glad to make ourselves available to provide any further assistance or 

clarification which may arise from this advice. 

 

We advise accordingly. 

 

         J.J. GAUNTLETT SC QC 

         F.B. PELSER 

Chambers 

Cape Town 

13 June 2017 


