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DEPARTMENT OF DEFENCE: 
CONCERNS RELATED TO THE DEFENCE LEGAL SERVICES DIVISION 

 

1. INTRODUCTION 

 

The Legal Services Division of the Department of Defence (DOD) plays a key role in 

maintaining military discipline in the organisation. This is essential to ensure a disciplined and 

efficient military force, as posited in Section 200(1) of the Constitution. However, concerns 

related to the case backlogs have characterised the Division’s service in recent years.  

 

This paper highlights key concerns regarding the Legal Services Division. It should be noted 

that the delay in the submission of the DOD’s 2016/17 Annual Report to Parliament limits the 

Committee’s ability to track progress in this regard and the Committee should therefore ask 

for updated information from the Division. Members may note that the quality and length 

of the presentation submitted to the PCDMV by the Legal Services Division is of major 

concern. Very little detail is forthcoming on the workings of the Division and the 

numerous challenges facing it which impedes the maintenance of military discipline in 

the organisation. 

2. BACKGROUND INFORMATION 

 

The 2015 Defence Review notes that Military commanders remain responsible for the conduct 

of their subordinates and must thus have appropriate mechanisms at their disposal to address 

failures in discipline. A revised and cohesive military disciplinary system, a minor corrective 

measures system and consequent administrative measures are required to meet the 

constitutional imperative that “the defence force must be structured and managed as a 

disciplined military force”. However, by the end of 2015/16, the DOD noted in its Annual Report 

the following major concern related to the Legal Services Division: 

 

“This Division was not in a position to perform to its full capacity to ensure that 

backlog litigation cases were effectively attended to in the best interest of the DOD 

due to the non-appointment of Military Judges. The lack of Military Judges had a 

carry-through effect on all other systems in the Military Justice System and 

compromised the support regarding ‘zero tolerance’ on all forms of ill-discipline and 

abuse of power, as required by the Minister.”1 

 

The non-appointment of military judges also had a significant impact on performance against 

set targets for the Legal Services Division, as is reflected in Table 1: 

 

 

 

 

                                                
1 DOD (2016). p. 61 
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Table 1: Legal Services Division performance against set targets for 2015/16 

Performance Indicator Target 

2015/16 

Achievement 

2015/16 

Estimated performance 

for 2017/182 

Percentage litigation cases finalised 

in best interest of the DOD 

50% 88% (24/27 cases) 50% 

Percentage of cases of corruption 

and fraud prosecuted 

40% (70) 9% (5) 

 

40% 

Percentage of reduction in backlog of 

military court cases 

60% 20% 60% 

Percentage military court cases 

finalised in-year  

40% 3% 40% 

Number of military disciplinary cases 

finalised within 90 days 

600 70 100% 

 

In an effort to address the shortfalls in terms of performance, military judges were assigned 

on 7 June 2016. The DOD 2017 Annual Performance Plan notes that for 2017/18, extended 

court hours will be instituted to address the backlog of military cases.  

 

Members may raise the following questions related to previous and current 

performance by the Division: 

 

 What was the percentage of cases of corruption and fraud prosecuted for 2016/17? 

 What was the percentage of reduction in backlog of military court cases for 2016/17? 

 What was the percentage of military court cases finalised in-year for 2016/17? 

 Given the low previous achievement in reducing the backlog of military court cases, is the 

target to reduce the backlog by 60% in 2017/18 realistic? 

 How many military disciplinary cases were finalised in 90 days in 2016/17? 

 The target for military disciplinary cases finalised in 90 days for 2017/18 is set at 100%. 

Members should urge the DOD to include the actual number of cases finalised in 90 days 

and not only the percentage. 

 How many judges were assigned on 7 June 2016? What has the impact of this been on 

the backlog of cases? 

 The shortage of military judges has been a concern for a number of years. When was the 

Military Command Council and the Minister of Defence informed of these concerns? What 

caused the delays in the appointment of military judges? 

 Does the Department have any suggestions how to address the delay in the appointment 

of military judges i.e. it be regulated in legislation through legislative amendments, the 

decision be decentralised, etc?  

 Were extended court hours implemented in 2016/17? If so, what was the impact? 

 Since the adoption of the Defence Review, what measures have been put in place to 

ensure that Military Commanders are provided with adequate mechanisms to oversee 

and address the conduct of their subordinates? 

 

 

                                                
2 DOD (2017). P. 91 
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3. ADDITIONAL AREAS OF CONCERN 

 

While the most recent area of concern revolved around the appointment of military judges, a 

number of other potential concerns also relate to the Legal Services Division: 

 

Unwillingness to prosecute. The delays in prosecution often serve as a deterrent to Officers 

Commanding (and other senior military personnel) charging SANDF members for military 

disciplinary breaches. This has a potential negative effect on the broader discipline of the 

force. 

 

Military Disciplinary Bill. The DOD has been slow in making progress on the Bill since 

2011 when the first draft was released. In 2013, the Annual Report indicated that the Bill 

was approved by the Plenary Defence Staff council and it has been  forwarded to the Office 

of the Chief State Law Adviser for certification. During a meeting with the PCDMV on 18 March 

2015, the Secretary of Defence indicated that the Bill is urgent. By the end of 2015/16, a 

second preliminary opinion, followed by the returned draft Bill from the State Law Advisor, was 

received by the Military Discipline Bill Task Team. Discussions were held between the DOD 

and the State Law Advisor in order to establish the way forward in terms of the precertification 

of the Bill.3 Despite these advances, the Bill is yet to be introduced to Parliament. 

 

Hydrographic Bill. On 18 March 2015, the Secretary of Defence indicated to the PCDMV that 

the Hydrographic Bill should be before Parliament in June or July in 2015.4 The Bill has yet to 

be submitted to Parliament by the time of writing (17 October 2017). 

 

Funding of the Legal Services Division. For the 2017/18 financial year, the Legal Services 

Division received an allocation of R300.1 million. This is approximately R8 million less than 

it’s allocation for 2016/17. 5 

 

 

Members may raise the following questions: 

 

 Has the Division studied whether, due to major delays in handling military disciplinary 

cases, there has been a decline in the willingness by Officers Commanding to charge 

personnel for disciplinary breaches? 

 The delay in the submission of the Military Disciplinary Bill is unacceptable given the 

disciplinary challenges in the Department. What exactly are the challenges regarding the 

Bill?  

 What is the status of the Military Disciplinary Bill? Members may request a full briefing on 

the Bill indicative of challenges and timelines related to the Bill. 

                                                
3 DOD. (2016). p. 106. 
4 South Africa became a Member State of the IHO Convention in 1967 and is officially represented on IHO 
conferences and committees by the South African Navy Hydrographer. The continuous membership of and 
participation in this Convention has strengthened the South African Hydrographic Office’s role and functions as the 
leading Hydrographic Office in Africa. It has also reinforced SA’s Hydrographic Office’s support to the Southern 
African Development Community’s (SADC’s) Member States. In terms of regional security, the provision of 
hydrographic services is considered a strategic resource to South Africa’s Government as well as to other SADC 
Governments that could contribute substantially towards the enhancement of regional maritime security. 
5 National Treasury. (2017). p. 358. 
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 When can the Hydrographic Bill be expected and what exactly is delaying the submission 

of the Bill? This is important especially given South Africa’s international obligations 

regarding hydrographic matters in Southern Africa. 

 Given the slightly reduced allocation for the Division, how does this impact on the 

appointment of military judges? Is the allocation to the Division sufficient to address 

current backlogs? 
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