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MEDIATION: MS V. GQIBA - CHIEF MAGISTRATE.. EAST LONDON & MS S

RAPHAHLELO - CHIEF MAGISTRATE. PORT ELIZABETH (HEAD OF ADMIN
REGION 1) : S

1 a referral by the Ethics Committee of the
Magistrates Commxssnon to the Chalrperson of the Chlef Maglstrates Forum

The above-mentloned medlatlon has its ongln

The concerned parties are Ms V quba (Chief Mag:strate East London) and Ms S Raphahlelo (Chief
'Maglstrate Port EI:zabeth) -

The mediation commenced on 17 July 2015 in Durban and the following members of the Chief
Magistrates Forum were present and appointed iii__=t11e discretion of the Chalrperson of the Chief
Magistrates Forum: Ms 1] Tkaneng, Mr M Hinxa, Mr M Dimbaza, Ms V Ggiba & Ms S Raphahlelo.

The Chairperson was not present at the initial stage. Ms Tkaneng chaired the session. The following
agenda items were adopted for discussion:

Identifying the issues
Discussion
Paossible Solutions

e &

Way forward

The methodology adopted dUrir'ig' the mediat'ionr‘Was'the -oﬁproach of fécifitative mediation which
according to the guidelines in Mediatlon Morals and Techniques © 2011 Mindful Mediation reads as
follows : "this s abaut faa#taang cammumcabon berween the parbes 50 that they can gain an
understanding of how each party perceives the. tssues Once they have a dearer understanding of
each other’s perspectve the pames can move an Ja/nt/y as pmb/em so/vers to look at the options
for resolving the fssues. When the parties have exﬁausted all the options they are gomg fo narrow
them down to those that are wanf@ble and that both paroes can llve mth This model of mediation
/s best used for n?salwng 5:mple transactfonal and wark Ielated Issues

1. She was not aware that she would he respon5|b|e for Ms quba when she was appointed as
Ch1ef Maglstrate for Port Eilzabeth ' '

-



10.

11,

The initial infdrmal "m'e" ' "ln Durban was an eye opener for her because she was told that

she was abdlcatmg her responsrbihtres as ster Head for the EC Cluster A

. After the sa:d meetmg she went back to the ofﬁce and in wntlng, mformed Ms Ggiba and

other Sub-Cluster heads w1th1n her area of junsdlctlon that Ieave applrcatlons of all sub
cluster heads will be authonzed by her (Ms Raphahlelo) or in her absence, a magistrate
acting in her posntlon when the appllcatlon 1s made

. She also |nd|cated in wrltmg to all her Sub- Cluster heads lncludlng Ms quba that she (Ms

Raphahlelo) will be authonzing the off cra] tnps of aII Sub—CIuster heads. Both instructions
were rece:ved by Ms quba who henceforth comphed

The newspaper artlc!e on the state of__affairs ‘l_n the cvil section of the East London
Magistrates Court was brought to her attention; Ms Raphahlelo sent an emall to Ms Ggiba,
which email was not responded to.

Ms Raphahlelo arranged a meeting with: Ms Gqiba in East London but when she arrived
there, Ms Ggiba was not present.

It was reported to her that she had gone to Bloemfontem for the EXCO meeting. According
to Ms Raphahielo, the tnp to Bioemfontein Was not aud'norlzed by her (Ms Raphahlelo).

The Civil and Family Subrﬁommittees ‘schéduled meetings to take place in Cape Town on
successive days.

Ms Gqiba conf' rmed that she wouid be attendlng both meetlngs but instead, she left after
the Civil Sub- Commlttee meetrng and as a re.sult of WhICh the Family Sub Committee did not
form a quorum This drew cntncusm and the dlspleasure from the Chairperson of the Chief
Magistrates Forurn Mr. Na!r (at a full forum meetmg)

Ms Raphahlelo became aware of Ms quas departure back to East London only when she
(Ms Raphahlelo) called her enqumng about. her (Ms quba s) whereabouts

The 'Famiivcourt'sub%om”ﬁit&e,e ‘meeting: :scheduled m take place i Prétoria was caricelled

because: t00- few members ¢onfitred their;,attEndanae wlfﬂch fact: was eommunacated to Ms
'anba

S



13, Anetnalil Was sent Mg %'ba by | M§ Rapha‘hle‘le demandmg an ekplanatlon for. her lnp to
Pretoria know*mg very Wil that the ‘meeting was cancelled- Ms—_{__«;&ibg did ot respond to thie
emall from Ms Raphahlelbl P RRNY R AR s

14. A week later7 Ms. quh‘éhlelo sent a remlnder to Mg Gqﬁaa with'a provnso ‘that shiould she (Ms
quba) nét: respand :ln the emall’ the matter wlll be esaalated 1o -the . Magistrates
Comnrtiséion.

15.Ms anbas I;eépanse was 'In ‘nmd $i ght, I should net have travelled 1 ‘concede that T was
wrong". Ae(:ording to Ms Raphahlelo, Mr Nalr was not aWare of - any arrangement to reet.
wnth Ms qubazpn meMdgy in questlon

16.Ms Raphahlelo discussed the matter with the Judge President of the Eastern Cape High
Court who advised her to report the matter to the Magistrates Commission which she did.

17. Ms Raphahielo raised a concern with the way EXCO s treating Ms Gqiba differently from
other Chief Magistrates who are not Cluster Heads citing the invitation of Ms Gajba to the
NEEC meeting.

1. She is not going to respond to trivial Issués (matte'rs other than the issue at hand being the
travel!mg to Pretoria) but withdrew that statement when Ms Raphahlelo raised an objecticn
thereto.

2. She could not attend the meeﬁng ‘of Famlly"Sub Comr;)lt(:ee bécagse she’ tad to; atl:end to
ma’_cl:‘ers' "';ef.a:ﬁ'?ﬁ to thegqbp,e_ryﬁ;&t took '|Ejfl;at_:e--,aj'g= _st her at 2 mall in Preteria

3. She concedes that she" should have mft:rrned Ms Raphahleio that she was no longer
avallable for. the Famlly Sub Comirilttee meetmg She malntams that she verily believed
there would be a quorum desp|te her absence .

_‘.



? DS ..:"ﬂf:s ]ust unfodunate that lspoke¢
'our avaﬂabt‘lrpj' :

:'to your secretary on the da!y endu nng abo‘,

5. She later mdlcated that Mr Nalr’s secretary adwsed her that he was not avallable after she
already arnved in Pretorra

6. Ms Ggiba dld not see the emall cancelllng the meetlng in Pretorla and when they (Mesdames
Ggiba and Raphahlelo) parted after the. DEVCOM meetrng, they said to each other: 'See you
on Monday' Wthh Monday was the date of the cancelled meeting. Mg Raphahlelo alerted Ms

-Giba to such oanoellatloh

7. The Bloemfonteiri meeting was authorized by ‘someone in Ms Raphahlelo’ 5 office which fact
Ms Raphahlelo accepted as a possibility benuse she (Ms Raphahlelo) has delegated her
powers to Mr Schutte.

8. Ms Ggiba indicates that the previous Cluster Head, My Rothman had given her powers to run
her sub cluster independent from him on most matters,

The meeting held in Durban was postponed for the ﬁnallzat|on of the matter and when the meeting
resumed in East London members of the Executlve Commlttee and partres were present together
with myself, Mr MM Drmbaza, Ms JJ Ikaneng, Mr M Hlnxa, Ms V quba & Ms S Raphahlelo

The meetlng Commenced wrth the dlarification of_ posmon °V|s~a-\ns Ms: Gq:ba 5 Visit to Preforia”
pursuanit to the aborted Family Court Sub—Commrtt‘ee meetmg

arrangement and he conﬁrmed that there was hone

Ms quba malntamed that she dld llll Mr Nalr abouta-oertajn issue & fewweeks pnor but admitted

dld arrive at the Pl:etorla Maglstl:ates Court albert f he was huw (m the ofﬁce) he would have
certainly Entertarned her request“td see him.



Mr Nair conﬁrmed‘th“)'
ofﬁc;al in the Oﬁ“cee

CO f the Chlef Magistrates Forum dld not at any stage advuse any

‘What remains is ‘that ther was no. formal eorregponde;me_{at a!l .about. the visit to the
;Chalr for whate " have been. Ms: quba's resppnse to the
remlnder e mai ,MLHS' ! | n s;ght, I shoyld net have ti-avelleda I eoneede that I-was
wrong Thlsamouhhs*to an aﬁéiogy. - P

THE BLOEMFONTEIN TRIP

The Bloemfontein trip may well have been authonzed by Ms Raphahlelo’s delegate. Ms
Raphahielo had delegated her authority to Mr Schutte.

THE CAPE TOWN FAMILY SUB-COMMITTEE MEETING

Ms Gqiba agreed that she 6ug'ht to have inforinéd Ms R'aphahtelo about her
unavailability. Mr- Nalr |Ilumlnated that the famlly oourt sub-oommrttee meeting was not
properly arranged and he described the process as a shambles More specifically that
the secretary of the suhcommittee did not i lssue the mvme and that the meeting was not
formally cancelled. -

THE NEEC MEET.[NG

Ms Raphahlelo w:thdrew the a[legatlon of blasness on the part of EXCO after Mr Nair
expressly dlstanced the Exco from the invite by the NEEC.

CONCLUSION

The issues identified from the versions of both ChlefMagrstrates were unpacked and analyzed.



Ms Gqiba was fully bnefed | o "the |mperatlves behind the cluster system and agreed that whilst she

was granted the Iat'tude b‘/ Mr: Rothman in the Dast now that thls has been brought to her attention
same will be complted wrm AR ;

Mr Raphahlelo conﬁrmed that smce the Inltlal meetmg in Durban there had been compliance in
some respect with a notlce that she had |ssued regard the operations of the Cluster.

It was hlghhghted that whllst there is & need to glve effect to Sect:on 12(4) of the Maglstrates
Courts Act 32 of 1944 It was lmportant for the partles to have regard to the fact that the element
of collegiallty is the edlﬁce upon Wthh the Chlef Magrstrates Forum is founded

It was emphasized that all C!uster Heads should oonduct themselves in @ manner that cannot draw
aspersions of exerting pressure or undue influence.

It was &lso. highlighted that . ft: was fundamentai forﬂqere 1o, be' Ppraper cominunication so:asto. ;.-
pmvent the unfortunate mcrdent regardmg the aborted Sub-Commlttee meetlng n-Pretoria and |t
was. also emphasfzed tht the Clustersystern was intended to enhance efﬁcuency ‘withihah ‘Admin
Reglon Both parties Wwere m egmement

WAY FORWARD

The fi nd:ng of the sk team:. (B(C@) and reoommendatlon t the Ethlos Comnlttse: wollld be: that
Ms quba be senSItrzed by the J__|r of the. Eﬂ1l$_:~__ J:nmittee. Both Chlef Magistrates were, in
agreemeri. - . .

It was further resolved that Ms Raphahlelo will also be in attendance at that meeting.
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DRAFT FRAMEWORK: LOWER COURTS RESTRUCTURING
COURTS, JUDICIAL OFFICERS AND COURT ADMINISTRATION

tes Act 90 of 1993

A. Existing framework:

1. fn terms of the MCA, the Minister creates districts (magisterial districts) and
appoints a magistrate for each district. Hence there is a magistrate for each district, with
one or more additional and/or assistant magistrates. The magistrate of a district is the
head of the court of that district. The Minister may also create regional divisions,
consisting of a number of districts, and establish a court (regional court) for such a
division. However, presently there is a regional court in each province, with the territory
of the province as the area of jurisdiction of the regional court.

2. The Minister may also join groups of districts together in order to create
administrative regions for administrative purposes, hence the “cluster system”.?

3. The MCA does not, other than making provision for the judicial establishment of
each district and regional court, provide for the actual appointment of magistrates, which
is done in terms of the MA®. It does however contain extensive provisions relating to
the appointment of acting magistrates.*

4, The MCA distinguishes between a “magistrate” and a “magistrate of a regional
division”, but it eschews the terminology of “regional court president”, “district court
magistrate” and the like. However, in s9(4)(a)} of the MCA we do find references to
“‘magistrate at the head of a regional division” and a “person occupying the office of
chief magistrate”.

' MCA s2(1)
2 MCA s2(2)
® MCA s9(1).
* MCA s9(3) to (7).



5. The MA also does not set out the various “ranks” of magistrate, but it does, in
s3(1)°, refer to “regional magistrates” and “magistrates with the rank of chief
magistrate”. In s12 of the MA® provision is made for different categories of salaries and
salary scales to be determined in respect of different categories of magistrates.

6. The terms “senior magistrate” and “Regional Court President” are not created by
either the MCA or the MA, and forms part of the administratively established
“‘categories” of magistrates.

7. In terms of the present “cluster system”, a cluster head is automatically/
associated with a specific post, e.g. the magistrate of Cape Town (ranked “chief
magistrate”) is the head of an administrative cluster. If the area of jurisdiction of another
.| chief magistrate falls within that cluster, the latter chief magistrate would, regardless of
his/her “seniority”, fall under the administrative control of the cluster head. This is not
J prescribed by legislation, and results from administrative decisions which had been
made subsequent fo the introduction of the empowering provisions in the MCA. \\/

B. Problem areas identified in respect of the existing framework:

1. The fact that the different “categories” of magistrates have been established
outside of the legislation has led to confusion, on the one hand, and administrative
complications, on the other. Whereas the MCA formally deals only with magistrates of a
district and magistrates of a regional division, as well as additional and assistant
magistrates of districts, the magistracy has been (administratively) divided into —

a) Magistrates (district court magistrates, who are the heads of the courts, and
additional magistrates and assistant magistrates);

b) Senior Magistrates (who could be heads of cour, i.e. “the magistrate of the
district®, but they are mostly additional magistrates);

c) Chief Magistrates (the heads of court of some larger districts - 21 posts at
present);

d) Regional Court Magistrates; and

e) Regional Court Presidents (the heads of the Regional Courts).

2. The legislation does not provide criteria for the determination of the number of
posts (establishment) of magistrates, nor does it set out the criteria for the determination
of the appropriate level of seniority required (e.g. senior magistrate/chief magistrate} in
respect of a particular post (e.g. whether or not a district requires a chief magistrate as
the head, or the number of senior magistrates, if any, that should be on the judicial
establishment of a district).

3. The cluster system, as presently implemented, results in “junior” magistrates
exercising administrative control over more senior magistrates.
B e

5 Dealing with the composition of the Magistrates Commission.
® Remuneration of magistrates.



4, Most of the administrative arrangements pertaining to the management of the
magistracy emanate from recommendations by the Magistrates Commission as
supported by the executive. This stems from the various administrations’, and
incumbents of the Commission’s, interpretations of the broad mandates given by the
MCA and the MA. It would appear that there is a need to provide, in the legislation itself,
a more formal framework regarding the categories/ranks of judicial officers of the lower
courts, as well as regarding the administrative and judicial management of the courts in
question.

5. Although not directly related to the court administration framework, it also
appears that the mechanisms in terms of which complaints against magistrates (relating
to possible instances of misconduct) must be dealt with by the Magistrates Commission,
is in need of legislative overhauling aimed at improving efficiency.

C. Proposed new framework:

1. Formaily recognize the distinction that developed between the regional courts
and the district courts, by establishing the regional courts as separate courts, one in
each province.

2. Do away with the concept of one magistrate per district, who would be the
magistrate of the district, aided by additional and assistant magistrates. Instead, make
provision for the appointment of one or more magistrates for a district, with the Minister
to designate a magistrate as the head of a district. Consider providing that a magistrate
and/or head of a district could simultanecusly be a magistrate/head of more than one
district.

3. Make provision for the grading of districts (more or less similar to municipalities),
which could be used to determine the judicial establishment of the district, as well as the
rank of the judicial officer to head the district court (magistrate, senior magistrate or
chief magistrate).

4, Retain the provision relating to the creation of administrative regions, but de-link
the office of head of a region from a specific magisterial post. in other words, the
designation of a head must be done whenever a former head retires, passes away or is
recalled from that office.

5. Create & judicial hierarchy in district courts of magistrates, senior magistrates
and chief magistrates. Provide for the development of criteria in order to determine the
number of such judicial officers required for each district (similar to the Superior Courts
reguiation in this regard) and, possibly, the experience requirements to be appointed to
the higher ranks of “senior’ and “chief’ magistrate.

6. Provide for the appointment of one court manager per district. If a regional court
has a seat in a district, that court manager also serves as such for the regional court.
Provide for a protocol to be adhered to between head of district and regional court
president in respect of court manager (appointment, control and directions and the like).



4

7. Similarly, protocol to be developed for joint supervision/control and direction of
clerks of district courts and registrar of regional court. (Should we attempt, through the
legislation, to address the issues associated with the sharing of buildings and other
resources between district courts and regional courts?)

8. Officers (clerks/registrars/court managers) to be appointed by Minister after
consultation with head of court.

9. Appointment mechanism of magistrates and regional magistrates to be dealt with
in MA. Remove acting appointment provisions from MCA and deal with in MA. Review
the appointment process for magistrates, especially the “probation” requirements.
Consider whether the process could be brought more into line with that of judges? What
are the practical obstacles and how should it be addressed?

10. De-link disciplinary mechanism for acting magistrates from that of permanent
appointees (to the extent that it might be required and feasible).

11.  Consider creating a legislative basis (either in the MA or by specifically providing
for regulations) for the “quality assurance” component.

12.  Align the complaints mechanism for magistrates with those of judges (as
provided for in the Judicial Service Commission Act).

13. Delete the requirement that regional magistrates must be specially selected in
order to exercise jurisdiction in civil cases. (Amendments presently under consideration
would abolish the list-requirement, and leave it to the Regional Court President to
assign judicial officers to deal with such cases. The view is held that the assignment of
judicial officers to deal with cases is in any event part of the judicial management
function, as also set out in section 8 of the Superior Courts Act.)

14. Consider (formally) providing that execution proceedings (debt recovery,
administration orders) fall exclusively within the jurisdiction of the district courts.

15.  Abolish the provisions in terms of which the use of lay assessors is in obligatory
in certain cases.

16.  Revisit the provisions of the MA in order to review the functions and capacity of
the Magistrates Commission and, specifically, to align the conduct investigation
mechanisms of the Commission with those of the JSC as far as is practicable.
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DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT
REPUBLIC OF SOUTH AFRICA

MAGISTRATE MDANTSANE
Private Bag X 006 MDANTSANE - Tel 043 7613141/9 - Fax 043 7616651/7615105

Mazaule Road, Nu-1, MDANTSANE, 5219

Ref: 2/1/5
Eng: MRS GQIBA

Date: 14 January 2002

The Judge President
High court of South Africa
P. O. BOX 442
PRETORIA

0001

Sir,
ALLEGED FINANCIAL LIABILITY

| wish to acknowledge receipt of your minute dated 31.10.2003.

The contents of your minute have been fully understood, and | wish to express my sincere regret
at the negligent manner in which | handied state monies.

My actions have not only caused embarrassment to my colleagues, but almost compromised the
integrity of our profession.

I will must definitely be more vigilant against such behaviour in future.
Lastly | wish to express my heart felt appreciation to you for having been diplomatic with the

Acting Judge President of the Umtata High Court, Judge Miller, as a result of which he aliowed
me an opportunity to be an Acting Judge in their Division.

Yours faithfully-— if_@m;/ ]

V.T.GQIBA @M W«@ OL

HIV/AIDS is a murderer % Bring it to justice



OFFICE OF THE JUDGE PRESIDENT

HIGH COURT OF SQHTH AFRICA
PALACE OF TUSTICE
P O BOX 442 PRETORI4, D901
Tel:(012) 314-9003/7/8 or 083-450-3318 Fax: (012) 326-6003
E-Mail: bngoepe@iustice.gov.za/ jetsebeth@justice gov.zg

31 October 2003
COPY

#Mrs V 7 Gaiba
Maglstrate Mdantsane
Private Bag X006
MDANTSANE

Your ref: 2/1/5

Eng: Mrs Ggiba
Dear Mrs Ggiba,

RE: ALLEGED FINANCIAL LIABILITY

1. After considering the aliegations, the reports of the inspectorate and your
responses, it i5 decided that the resolution taken by the Ethics Committee of the
Magistrates Commission on 23 July 2003 that vou be reprimanded be and is
hereby endorsed. You are therefore hereby wamed against simifar conduct in
future,

2. The contents of this letter shall not have any effect on any financial hiabilities you
might have incurred towards the State.

3. Kindly acknowledge receipt hereof; but only after returning to vour above office.
With kind regards

_[SIGNED] ‘

B M NGOEPE

JUDGE PRESIDENT
TRANSVAAL PROVINCIAL DIVISION
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Department’s policy on accident risks. The inspectorate found her explanation

to be unacceptable in this regard. AN TERL

2.6 Ontwo occasions it was also found that Ms Ggiba received payment for
air tickets from the Magistrates Commission via her bank account although
these tickets were paid for by the Magistrate Mdantsane. In both these
instances this resulted in losses to the Department and thus a claim against
Ms Gqiba.

2.7 During the period 23 September 1989 to 9 October 1998, Ms Gqiba
attended a Human Rights Course in Copenhagen. She received an amount of

R12 598,00 as incidental expenses. She could not furnish authority for the
expenses incurred which resulted in a loss to the Department. Ms Gaiba
further submitted a transport and subsistence claim for the period 3 July to & ("\(ﬁv“
July 2001. it was found that an air ticket and car hire expenses were paid for

during the same period for the same trip.

2.8 On 22 March 2001, Ms Ggiba submitted a claim for transport and
subsistence to the Magistrate’s Commission for an amount of R51,32 which 6
was simultaneously claimed and paid by the Magistrate, Mdantsane which

resulted in a loss to the Department.
(Report)
3. RELEVANT PRESCRIPTS, PROVISIONS AND INSTRUCTIONS

3.1 Paragraph 50(a), 54(d) and 57(a) of the Code “Postal Matters’ states

respectively that applications for cellular phones must be submitted to the



REPRESENTATION IN TERMS OF SEC. 26 (20) (a)

1. 1truly believe that anyone holding the position of a Magistrate, has a
duty to subscribe to the values that are enshrined in the Constitution, as

well as the Oath of Office that we swore to uphold.

2. Itis my plea at this stage, to the Members of the Commission, to not
only take cognisance of my transgressions relating to the unauthorised
travel to Pretoria, but to also delve deeper into the cause for such an

action.

3. The working relations between myself and the PE Cluster Head had not
been healthy for some time. This being due to my perception that she
was deliberately treating me as one of the Senior Magistrates seeing

¥ N

that the other Sub-Cluster Heads are all Senior Magistrates.



4. There has been disturbing incidents that | experienced since the PE Chief

Magistrate came into office. A few of them would include the following:

a)

b)

Emails which addressed me as a Senior Magistrate, same as all the
other sub-cluster heads within the Cluster, who are Senior

Magistrates.

The Cluster Head objected to my being invited to the meeting with
the Chief Justice, which | used to attend in the past. She made sure
my name was removed from the list of invited Chief Magistrates,

seeing that | was not a Cluster Head.

When the Deputy Minister attended our meetings, he gave us all as
Chief Magistrates his cell numbers encouraging us to communicate
with him directly on pertinent issues, but then the Cluster Head
would issue a circular prohibiting any one from communicating with

members outside the Cluster without the permission from her office



d) As a Chief Magistrate | could not communicate with the Deputy
Minister’s office regarding the appointment of Acting Magistrates. At
some paint the Deputy Minister himself enquired from me why my
applications were not sent to his office directly, and | had to explain

that | had to work through the Cluster Office.

5. The incident that became the last straw related to an article in the
newspaper where our office was cited as having a chaotic civil Division,
with numerous complaints by various local Attorneys. The court
manager approached me and requested my intervention, in their efforts
to secure shelves for filing of civil records. They did not get the needed
support from the Regional Office. | was supplied with pictures of the
records room with files lying all over. | even sent her (Cluster Head} the
email of the pictures. | subsequently took the matter up and contacted
the then acting DDG Court Services to help resolve the problem. in two
weeks’ time we had a company that was secured to fit the much needed

shelves.



6. Afew weeks later | had a call from the Cluster Head to say that | should
have let her handle the matter, as the Regional Head was unhappy with
the manner in which | reported the incident. Further that in the Eastern
Cape we should try and solve problems ourselves and not involve other
people. | was greatly perturbed by this. The question now was where do
you complain? The Commission is the very institution that is promoting
and encouraging this distinction in the treatment of Chief Magistrates.
They even refuse to respond to issues raised by Chief Magistrates who
are not Cluster Heads. They would insist that the matters be referred to
the Cluster Head. So what chances of success would | expect under such

conditions?

7. ttis no secret that | never disputed the fact that | travelled to Pretoria on
the ticket of a meeting that was subsequently cancelled. At the time |
held the view that the problem | had was significant enough to justify my
travels, as [ saw no end to the unfair treatment | endured. | did not know
when another opportunity would prevail which would allow me to

communicate my problem to the Chairperson of the Chief Magistrates



Forum. | did not want to discuss these issues with him telephonically. My
hope is that members of the Commission will allow themselves enough

scope to view the matter on a broader scale.

8. After the Cluster Head lodged a complaint that | travelled to Pretoria for
a meeting that was cancelled, the matter was then referred to
mediation. Four Chief Magistrates attended the mediation meeting. It
was in that conferencing, that | came to realise that perhaps | acted
somewhat impulsively. | conceded to some of the proposal that were
put forward and offered to abide by the resolutions that were made. |
then waited to be called to the Commission as was suggested, but that

never happened.

9. There is s0 much uncertainty pertaining to the situation of Chief
Magistrates who are not Head of Clusters that the relationships basically

depends on personalities. | must however, hasten to deciare that it



never was an issue in the past, because the previous incumbent sat
down with me and we agreed on how we were going to operate in
Cluster. That collegiality ended when he retired. | am of the view that
even though we are not included in the existing labour laws, as public

office bearers, we should nevertheless enjoy fair working conditions.

10.The misconduct charge followed a few months later. As stated earlier
the presiding officer insisted that | should confine myself with what | was
charged with.  was determined to explain the frustrations that | was
experiencing, at the enquiry. However, he did acknowledge on page 84
of his judgement that the relationship between myself and the Port
Elizabeth Chief Magistrate was a “hot thing”; as explained by Mr Nair,
when he was giving evidence. Much as | was disappointed with the
evidence of Mr Nair, where he simply could not recall events, event past
ones where we communicated as EXCO Members, | then realised that he

mentioned that he did not want to be involved in our issues.



11. During the enquiry | tried to elaborate on the unfair treatment |
received: however as is evident in the court record, the Presiding Officer,
seconded by Mr Meyer, interjected and advised me to stick to the
evidence that relates to the charge against me, and not dwell on

peripheral historical events.

12. As | mentioned in my evidence, | did not believe that making a formal
report through the established structures of the Commission was going
to be of assistance to me. Hence | pursued the route of talking to the
Chairperson of the Chief Magistrates Forum in order that the problem
may be discussed at the EXCO Meeting of the Forum. | say this out of my
experience while | served the Commission and having chaired both the

Grievance Committee as well as the Appointments Committee.

13. When this incident happened, | was still attending to a partly heard
criminal case at the Port Elizabeth High Court. | strongly believe that this
is what prompted the Cluster Head to report the matter to the<Judge

President. It was the first of its kind, as never before has operational



issues in the lower courts involved Judge President’s. This was confirmed
by Mr Nair during his testimony. | can also mention that even now in
2017, as | pen these representations | remain the only Chief Magistrate
in the country who cannot communicate with the office of the Deputy
Minister directly with regard 1o the processing of applications of Acting
Magistrates in offices under my control. This despite the intervention of

the Deputy Minister.

14. Although ! respect the sanction pronounced by the Presiding Officer, |
do not agree with it and believe that it is inappropriate. | am just grateful
that he does not have the final say. My hope is that the Members of the
Commission will in their wisdom evaluate the matter in a fair and

equitable manner, having considered all the facts holistically.
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