
ANNEX TO FIAPF SUBMISSION 

Article 8(3) of the EU Copyright Directive – injunctive relief against online intermediaries 

In 2001, the European Union introduced, as part of a broader initiative to harmonise the national 

copyright laws of its Member States and to implement the 1996 WIPO 'Internet' Treaties, an important 

remedy to address copyright infringement in the online environment. This remedy is now part of a 

well-functioning legal framework for addressing copyright infringement taking place through online 

intermediaries' services. We set out the key components of this framework below in the hope that it 

can serve as inspiration for a similar framework in South Africa. In addition, we provide some detail 

on the types of judgments and orders handed down as well as research on the efficacy of Article 8(3). 

Further information is of course available upon request. 

Background 

This framework builds on the legislative recognition that intermediaries providing online services are 

often best placed to bring an end to infringements of intellectual property rights. The European Union 

Member States1 are required to ensure that injunctive relief is available against such intermediaries.  

The intermediaries in question are businesses providing online services in a commercial context, which 

includes internet access and hosting providers, search engines, domain name registries and registrars. 

The Law 

Article 8(3) of Directive 2001/29 (the "Copyright Directive") reads as follows: 

"Member States shall ensure that rightholders are in a position to apply for an injunction against 
intermediaries whose services are used by a third party to infringe a copyright or related right." 

The rationale for Article 8(3) is found in Recitals 58 and 59: 

"(58) Member States should provide for effective sanctions and remedies for infringements of 
rights and obligations as set out in this Directive. They should take all the measures necessary to 
ensure that those sanctions and remedies are applied. The sanctions thus provided for should be 
effective, proportionate and dissuasive and should include the possibility of seeking damages 
and/or injunctive relief and, where appropriate, of applying for seizure of infringing material. 

(59) In the digital environment, in particular, the services of intermediaries may increasingly be 
used by third parties for infringing activities. In many cases such intermediaries are best placed to 
bring such infringing activities to an end. Therefore, without prejudice to any other sanctions and 
remedies available, rightholders should have the possibility of applying for an injunction against 
an intermediary who carries a third party's infringement of a protected work or other subject-
matter in a network. This possibility should be available even where the acts carried out by the 
intermediary are exempted under Article 5. The conditions and modalities relating to such 
injunctions should be left to the national law of the Member States." 

 

                                                           
1 “European Union Member States” for the purpose of this paper refers to the 28 Member States of the European Union 
plus the three “EEA” countries (Norway, Iceland and Liechtenstein), in which EU legislation applies. 
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Key Aspects of Article 8(3) 

The key element of the Article 8(3) is that it does not require that the intermediary subject to the 

injunction actually be infringing copyright itself. Instead, it requires a showing that a third party is 

using the services of an intermediary to infringe copyright. Recital 59 further elucidates that it is a 

question of: "an injunction against an intermediary who carries a third party's infringement of a 

protected work or other subject-matter in a network." 

Thus, the basic jurisdictional requirements of Article 8(3) are twofold:  

1. The defendant is an intermediary; and, 

2. A third party uses the defendant's services to infringe copyright. 

If these requirements are satisfied, the courts in the EU Member States can issue an injunction 

requiring the intermediary to take measures to address the infringement on their platform or network. 

The injunction and measures sought must comply with the overriding principle of proportionality.  In 

this regard, the courts will ensure that any fundamental rights in the EU legal order (e.g., freedom of 

expression, right to property, etc.) which may be implicated are balanced. 

Judgments and Injunctions  

Article 8(3) has been successfully used in a large number of EU Member States with courts handing 

down injunctions requiring intermediaries to address copyright infringement taking place on their 

platforms or networks. 

The most common type of injunction under Article 8(3) has been so-called 'site-blocking injunctions', 

whereby a court has ordered an internet access provider to take measures to impede access to 

structurally-infringing websites. So far, courts across the EU have ordered the blocking of over 2,000 

websites, including, for example, the notorious The Pirate Bay website. 

The Court of Justice of the European Union2 has interpreted Article 8(3) in its landmark case, UPC 

Telekabel Wien3, in which the Court confirmed that a site-blocking injunction is a proportionate 

remedy to address online piracy across the EU, making a number of key points: 

• An internet access provider is an “inevitable actor in any transmission of an infringement over 

the internet” and its services are therefore used to infringe copyright. 

• Injunctions pursuant to Article 8(3) do not infringe the substance of key fundamental rights. 

• The blocking measures taken by the internet access provider do not need to reduce the overall 

levels of piracy to be effective, but merely seriously discourage internet users from accessing 

the illegal website in question.  

• The costs of blocking measures are to be borne by the internet access provider as a “bearable 

sacrifice”.  

In addition to site-blocking, national courts in Europe have handed down injunctions in respect of: 

                                                           
2 The CJEU is the highest tribunal in the Europe Union; its judgments are binding the courts of all 28 EU Member States (as 
well as the Member States of the European Economic Area: Norway; Iceland and Liechtenstein where Article 8(3) also 
applies). The courts in European countries outside of the EEA have also granted site blocking orders. 
3 UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH and Wega Filmproduktionsgesellschaft mbH, Case C-314/12, 
Judgment of the Court (Fourth Chamber) of 27 March 2014 
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• search engines ordering them to de-index pirate websites from their search results; 

• domain name registries and registrars ordering them to withdraw domains; and  

• hosting providers ordering them to disconnect pirate websites.  

Efficacy 

This “no fault” injunctive relief remedy has proven to be an effective means of intellectual property 

across the EU. 

Expert evidence accepted by the High Court of England and Wales showed that in the UK, following 

site-blocking orders, traffic to the sites subject to orders decreases significantly. Moreover, the expert 

evidence showed that the UK has experienced a significant decrease in traffic to blocked websites (-

71.2%), whereas the rest of the world has experienced an increase in traffic to those websites (27.8%).  

As noted by the High Court: "This suggests that the section 97A orders have resulted in a decrease in 

the overall level of infringement in this sector in the UK."4 

There is considerable further research supporting the efficacy of site-blocking, including: 

• Research by Carnegie Mellon University confirms that site-blocking has a positive effect on 

the use of legal content. In short, a first study found a 12% increase on average in the usage 

of paid legal online video streaming sites following the October/November 2013 wave of site 

blocking in UK, with a 23.6% average increase in the usage of paid legal streaming sites by the 

segments which are heaviest (and most affected) former users of the blocked sites. A follow-

up study found that the blocks of November 2014 in UK (which  more  than  doubled  the  total  

number  of  blocked  sites  at the time) caused a 6% increase in visits to paid legal streaming 

sites like Netflix and a 10% increase in videos viewed on legal ad-supported streaming sites 

like BBC iPlayer and Channel 5's My5.5 

• A 2015 study by leading IP protection company, INCOPRO, shows that, on average, the 

websites subject to 8(3) injunctions in the United Kingdom lose three quarters of their 

estimated usage in the two months following implementation of a site blocking measure. For 

instance, site-blocking orders, which were obtained in the UK in June 2012 against The Pirate 

Ba, were implemented by UK ISPs in July 2012; the resulting decline in traffic was 83.9%. 

• Another study by INCOPRO in 2016 as shown similar results for websites blocked in Portugal, 

with a drop in usage of -75.5% three months after the blocks. 

Beyond Europe 

The EU model has been successfully replicated in a number of countries with 8(3)-style legislation in 

place in, for example, Australia, India, Singapore, Indonesia, South Korea, Thailand, Malaysia, Mexico 

and Argentina. 

 

                                                           
4 Cartier International AG, Montblanc-Simplo GMBH, Richemont International SA v British Sky Broadcasting Limited, British 
Telecommunications plc, EE Limited, Talktalk Telecom Limited, Virgin Media Limited [2014] EWHC 3354 (Ch), at 226 and see 
generally 220-236 
5 Studies available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2612063 and 
https://techpolicyinstitute.org/wp-content/uploads/2016/04/UK-Blocking-2-0-2016-04-06-mds.pdf 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2612063
https://techpolicyinstitute.org/wp-content/uploads/2016/04/UK-Blocking-2-0-2016-04-06-mds.pdf

