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FRAMEWORK FOR pORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES INQUIRY
1. Introduction
Eskom is a State Owned Enterprise (“SOE”) and public company as provided for in the Eskom Conversion Act, 13 of 2001. Eskom providse energy/electricity and related services, including the generation, transmission, distribution and retail thereof. Eskom is subject to the provisions of the Companies Act, 2008 and the Public Finance Management Act, 1999 (PFMA, Its Board of Directors serves as the accounting authority in terms of the PFMA.
The Government is a sole Shareholder of the Shares in the Company.The rights attached to the Shares are exercised by the Minister: Public Enterprises (Minister). Eskom has adopted a Memorandum of Incorporation (MOI) in order to bring its constitution in line with the Companies Act.  Section 13.1.4 of the Memorandum of Incorporation states that the Shareholder has the right to appoint a Director to the Board, who may be a Government official, whenever the Shareholder deems it necessary, subject always to the Companies Act and the MOI.
All SOEs registered in terms of the Companies Act and listed in schedule 2 of the PFMA must comply with the provisions of the Companies Act. In terms of section 71 of the Companies Act, a director may be removed either by an ordinary resolution at shareholders meeting (s71 (1) and (2) or by other board members (s71 (3).

The Portfolio Committee on Public Enterprises (Committee) held a meeting with the Eskom Board on 23 May 2017 to receive a briefing on the following:

a) the process followed in the reappointment of former Group Chief Executive Officer (GCEO);

b) the determination of retirement package by the Board to the GCEO;

On 21 June 2017, the Committee resolved to institute an inquiry into allegations of state capture contained in leaked emails in the public domain.  The Committee unanimously resolved to institute an inquiry in line with the mandate of Parliament as articulated in section 56 of the Constitution read together with Rule and 167 and 227(1)(b)(iv) of the National Assembly.

2. RULES OF THE NATIONAL ASSEMBLY

National Assembly Rule 227(1)(b)(iv) states that a portfolio committee must maintain oversight of, inter alia, any other body or institution in respect of which oversight is assigned to it. 

Assembly Rule 227(1)(c) further states that a portfolio committee, may, inter alia: "monitor, investigate, enquire into and make recommendations concerning any such executive organ of state (falling within its mandate) including the legislative programme, budget, rationalization, restructuring, functioning, organization, structure, staff and policies of such organ of state. In this regard the rules empower the Portfolio Committee on Public Enterprises to initiate an enquiry into Eskom.
In terms of Rule 167 (a) on the General Powers of the Portfolio Committee, the Committee may summon any person to appear before it to give evidence on oath or affirmation, or to produce documents.
3. FRAMEWORK FOR THE INQUIRY
3.1. Problem statement:

Abuse of public resources by entities reporting to the Department of Public Enterprises.
3.2. Object of Inquiry: 

The object is to investigate allegations of governance failures at Eskom, Transnet and Denel. 
The Committee will specifically look at issues regarding the:
· early retirement/reappointment of Brian Molefe,

· failure to comply with procurement prescripts, 

· appointment of board members and executive management, and

· financial stability of Eskom.

3.3. Framework of Inquiry: 

The Committee will undertake the investigation in three phases:

3.3.1. Phase 1

i. Appointment of board members and executive management

ii. Early retirement/reappointment of Brian Molefe

iii. Alleged procurement irregularities:

a) Eskom’s alleged role in ensuring Tegeta was able to buy Optimum Coal Holdings
b) Eskom’s award of an estimated R11.7 billion worth of coal-supply contracts at inflated prices to Tegeta Exploration and Resources (Pty) Ltd between 2015 and 2016.  (pg. 53)
c) Eskom’s conclusion of a R43 million contract with the Gupta’s media company, TNA (Pty) Ltd. (pg.53)
d) Eskom’s payment toTrillian Capital Partners (Pty) Ltd of over R400 million for management consulting and advisory services. (pg. 82)

iv. Allegations of impropriety regarding Eskom’s Acting CEO, Matshela Koko 
v. Financial stability of Eskom

vi. Any other related matter

3.3.2. Phase 2

i. Appointment of board members and executive management

ii. Transnet’s locomotives tender and the R5.3 billion kickback to Tequesta

iii. Transnet contracts with Regiments/Trillian advisory contracts

iv. Transnet contracts with Neotel/Homix

v. Any other related matter

3.3.3. Phase 3

i. Appointment of board members and executive management

ii. Denel establishment of Denel Asia

iii. Any other related matter

3.4. Witnesses: 
The Committee may, in terms of Rule 167 of the National Assembly Rules, summons any witness to appear before it to give evidence or produce documents. See attached Potential Witness List
1. Early retirement/Reappointment of Brian Molefe

	Event
	Potential Witnesses
	Evidence

	Minister Lynne Brown was appointed Minister of Public Enterprises in May 2014.  
Mr. Brian Molefe was appointed as permanent CEO of Eskom in September 2015. 
The 2014 Memorandum of Incorporation (2014 MoI), stated that the Minister did not need to be noted in the appointment of the CEO to Eskom.  Thus, the Board independently appointed Mr. Molefe to the post of CEO.  As per the Portfolio Committee meeting with the Eskom Board regarding this matter on the 23rd of May 2017, the then Board Chairman Dr. Ben Ngubane stated that at the time of the appointment of Mr. Molefe, the Board took at decision to buy Mr. Molefe a pension, so that he did not lose the benefits that accrued to him as the Transnet Group CEO.
	Minister Lynne Brown, Eskom Board, Eskom Board Chairman, Company Secretary, Pension Trustees, HR Manager
	2014 MoI, MoI of 2016, Contract of the CEO and Eskom, appointment letter, minutes of the Board meeting appointing Brian Molefe, minutes of the meeting deciding to buy Brian Molefe a pension fund

	On 2 November 2016, the Public Protector published her report on the State of Capture in which Mr. Molefe was implicated in assisting the Gupta family in buying Optimum Coal Mine using his position as CEO at Eskom to influence the deal.  Consequently, on 11 November 2016, Mr. Molefe issued a statement saying “I have, in the interests of good corporate governance, decided to leave my employ at Eskom from 1 January 2017.”
  
	HR Manager, Board Chairman, Eskom Board, Brian Molefe, Company Secretary
	Letter of resignation, application for early retirement, Board minutes of meeting accepting resignation of Brian Molefe, approval of early retirement request

	On 23 February 2017 Mr. Molefe was sworn in as a Member of Parliament for the African National Congress (ANC).  
	Parliament
	Parliament transcripts

	Four months after his resignation, on 05 March 2017, the position of Eskom CEO was advertised in the Business Times, with the closing date for applications being 20 March 2017.
  The indicated in a reply to a Parliamentary question that she expected the recruitment process to be concluded by the end of May 2017.
 
	Eskom HR Manager, Minister Lynne Brown
	Eskom advertisement for the position of CEO, Parliamentary reply by the Minister of Public Enterprises

	On 16 April 2017, the Sunday Times reported that Mr. Molefe received a R30.1 million payout on 23 March 2017 after resigning.  
	HR Manager, Brian Molefe
	Early retirement approval, pension payout approval

	On 23 April 2017 it was reported that the Minister had blocked the R30.1 million pension payout received by Mr. Molefe.  Minister Brown said she had instructed the power utility’s Board to urgently engage Molefe and report back to her with an “appropriate pension” proposal within seven days.
	Minister Lynne Brown, Eskom Board, Eskom Board Chairman, Company Secretary, Brian Molefe, HR Manager, Pension fund
	Pension fund rules, Contract of the CEO with Eskom.

	On 13 May the Minister confirmed the reappointment of Brian Molefe as Eskom CEO.
	Minister Lynne Brown, Eskom Board, Company Secretary
	Reappointment letter

	On the 31 May 2017 the Minister ordered the Eskom Board to rescind the reappointment of Mr. Molefe as CEO.
	Minister Lynne Brown, Eskom Board, Company Secretary, HR Manager
	Letter of dismissal


References:

Huffington Post (2017) Four months after Brian Molefe Moved on, Eskom hunts for a new CEO. (05 March 2017) Available from: http://www.huffingtonpost.co.za/2017/03/05/four-months-after-brian-molefe-moved-on-eskom-hunts-for-a-new-c_a_21873694/ (Accessed on 10 July 2017)

Molefe, B. (2016) Statement. Eskom (11 November 2017) Available from: http://www.eskom.co.za/news/Documents/MediaStatement11Nov2016.pdf (Accessed on 11 November 2016)

Wyngaard, M. (2017) Recruitment process for new Eskom CEO to be concluded by end-May. Engineering News. (19 April 2017) Available from: http://www.engineeringnews.co.za/article/recruitment-process-for-new-eskom-ceo-to-be-concluded-by-end-may-2017-04-19 (Accessed on 10 July 2017)
2. Eskom’s role in ensuring Tegeta was able to buy Optimum Coal Holdings
	Event
	Witnesses
	Evidence

	In July 2013, Glencore and Eskom enter into negotiations.  Cancelling the Cooperation Agreement that Eskom’s procurement officers and Tender Board Committee had negotiated with Glencore in respect of its coal supply to Hendrina power.  In May 2015, the Board referred the matter to then Acting CEO, Molefe, who refused to approve the negotiated terms and cancelled the Agreement. (pg. 79)
	Procurement officers who worked on the negotiations with Glencore, Tender Board Committee, CEO Brian Molefe, Glencore negotiation team, Company Secretary.
	Coal contract with Optimum Mine/Glencore; Cooperation Agreement, proposed renegotiated coal contract; Tender Board Committee meeting minutes; Board Committee meeting; documented reasons for the CEO’s decision; coal procurement policy of Eskom. 

	In August 2015, Eskom levy’s a fine on Glencore of over R2 billion, referring the matter for arbitration and issuing a summons for the same penalty amount on the same day. This resulted in OCM Business Rescue Practitioners has no option but to look for possible entities to purchase OCM. (pg. 80)
	OCM Business Practitioners, Eskom CEO, Eskom CFO, Eskom Board, Company Secretary
	Notice of arbitration, summons for the penalty, documented reasons for issuing the summons while in arbitration, Board meeting minutes approving this action.

	Refusing to consent to the sale of OCM to another purchaser (Pembani), so that Tegeta emerged as the only remaining entity that wished to make the purchase (pg. 80)
	OCM Business Practitioners, Eskom CEO, Eskom CFO, Eskom Board, Company Secretary
	Board meeting minutes approving this action, documented reasons for making this decision.

	Forcing the sale of all shares held by Optimum Coal holdings, as Eskom refused to consent to a standalone transaction with OCM being the only entity sold. (pg. 80)
	OCM Business Practitioners, Eskom CEO, Eskom CFO, Eskom Board, Company Secretary
	Board meeting minutes approving this action, documented reasons for making this decision.

	Authorising an extraordinary pre-payment to Tegeta in the amount of R586 million for the purchase of coal from Tegeta and delivery by OCM to Arnot Power Station. The Pre-payment was approved by a Committee of Eskom representatives at a meeting held at 21h00 on 11 April 2016.  This was the very same day on which Tegeta’s request for approximately R600 million of bridging  finance for the purchase of all shares in OCH was made to, and rejected by, the Loan Consortium of Banks and the day before payment fell due. 
	Eskom Tender Board Committee, board committee representatives who approved this transaction, Company Secretary, Eskom CEO, Eskom CFO.
	Minutes of the Tender Board committee on 11 April 2016. 

	About three months after the R586 million extension, Optimum’s business Rescue Practioners filed a report with the Directorate of Priority Crime Investigation in terms of Section 34 of the Prevention and Combating of Corrupt Activities Act.  The business rescue practitioners had not seen any of the prepayment, meaning that it had quite clearly been directly elsewhere and not into Optimum’s accounts to assist with its liquidity, as purported by Eskom.
 (pg. 33)
	Business rescue practitioners, Piers Marsden and Peter van den Steen; 
	Report filed with the Directorate of Priority Crime Investigation

	Subsequently, it has been stated by Eskom during their 2016/17 integrated report results that they had approved a R1.6 billion guarantee with Absa bank to facilitate the Optimum purchase by Tegeta. The guarantee, about which chairperson Zethembe Khoze claimed to have no recollection, was never used and was subsequently cancelled.

	Eskom Treasury, Eskom Finance, CEO, CFO, Board, Absa bank.
	Minutes of meeting approving this guarantee, Documented reasons for this decision.

	An arbitration settlement of R577 million with Tegeta, down from Eskom’s original R2.1 billion claim against the previous owner of Optimum, Glencore, was eventually paid by Tegeta. Eskom stated that the installation of a crusher in 2010 resulted in a higher coal-quality rejection rate from Optimum than was justifiable, but that this only came to light after several years of investigation.

	Eskom Treasury, Eskom Finance, CEO, CFO, Board, Arbitrator of this settlement.
	Minutes of arbitration meetings. 


References
Creamer, T. (2017) Eskom’s reputational platform is burning. Engineering News (20 July 2017) Available from: http://www.engineeringnews.co.za/article/state-capture-allegations-overshadow-eskoms-results-2017-07-20 (Accessed on 21 July 2017)
Organisation Undoing Tax Abuse (2017) No room to hide, A president caught in the act. 28 June 2017. Available from: https://www.outa.co.za/wp-content/uploads/2017/06/2.-REPORT.pdf (Accessed on 12 July 2017)
State Capacity Research Project (2017) Betrayal of a Promise: How South Africa is being stolen. May 2017) 
3. Eskom’s award of an estimated R11.7 billion worth of coal-supply contracts at inflated prices to Tegeta Exploration and Resources (Pty) Ltd between 2015 and 2016.  (pg. 53)
	Event
	Witnesses
	Evidence

	In August 2016, Eskom acting CEO Matshela Koko, gave Tegeta a R7 billion coal contract without tender, ignoring warnings from the National Treasury that such a contract could be irregular. Under the contract, Tegeta’s Koornfontein Mines would deliver 2.4 million tons of coal a year at R414 a ton to Komati power station, 40 km south of Middelburg. This was in addition to the original amount of R341 million, a 20000 percent escalation. (pg. 48) The contract was due to run until August 2023.  However, two months after the seven-year contract was signed, Eskom’s board decided to mothball the power station.  This means that Eskom will either need to buy Tegeta out of the contract or assume the cost of transporting the coal to another power station, a least 50km away. (pg. 33)  The price of coal supplied by Tegeta rocketed from R161 per ton paid to Clengcore/Exarro to R550 per ton (R700 per ton with transport) (pg 48)
	Matshela Koko, coal procurement practioners, Eskom board, Eskom tender board committee. Legal advisors, National Treasury, office of the chief procurement officer
	Contract signed with Tegeta, board meeting minutes to mothball the Komati power station.

	In the second quarter of 2016 a Tegeta contract to supply the Majuba Power Station was increased from R3.8 billion by an additional R2.9 million. (pg. 48)
	Matshela Koko, coal procurement practioners, Eskom board, Eskom tender board committee, legal advisors, National Treasury, office of the chief procurement officer
	Contract between Eskom and Tegeta, documents attesting to this increase in contract price.

	Another Tegeta contract to supply coal to the Arnot Power station rose by R845 million, in addition to the original contract value of R235 million. (pg. 48)
	Matshela Koko, coal procurement practioners, Eskom board, Eskom tender board committee, legal advisors, National Treasury, office of the chief procurement officer
	Contract between Eskom and Tegeta, documents attesting to this increase in contract price.

	
	
	

	
	
	


Reference
State Capacity Research Project (2017) Betrayal of a Promise: How South Africa is being stolen. May 2017) 

4. Eskom’s conclusion of a R43 million contract with the Gupta’s media company, TNA (Pty) Ltd. (pg.53)
	Event 
	Witnesses
	Evidence

	Eskom’s conclusion of a R43 million contract with the Gupta’s media company, TNA (Pty) Ltd. (pg.53)
	Person who negotiated this contract, Eskom Finance, Eskom procurement, Eskom Tender Board committee, National Treasury.
	Contract between Eskom and TNA (pty) Ltd. Advertisement of tender for media consultants. Tender process and adjudication process documentation. Tender Board committee meeting minutes. Eskom procurement policy relating to services.


References
Organisation Undoing Tax Abuse (2017) No room to hide, A president caught in the act. 28 June 2017. Available from: https://www.outa.co.za/wp-content/uploads/2017/06/2.-REPORT.pdf (Accessed on 12 July 2017)

5. Eskom paid Trillian Capital Partners (Pty) Ltd over R400 million for management consulting and advisory services. (pg 82)
	Event 
	Witnesses
	Evidence

	Trillian, a Gupta-owned company, also had ties to Eskom, allegedly as a sub-contractor to Mckinsay dating back to September 2015.  Although McKinsey has denied that it sub-contracted to Trillian as part of its Eskom work, there is a letter on a McKinsey letterhead dated 9 February 2016 signed by McKinsey’s Vikas Sagar requesting Eskom to pay Trillian directly for services rendered. (pg 29)  Eskom received invoices totalling R419 million for management consulting and advisory services delivered to Eskom by Trillian Capital Partners, a company majority owned by Salim Essa.

	Persons who entered into the contract with McKinsey. 
	Contract with McKinsey; Invoices received by Eskom in respect of Trillian; proof of payment of these amounts to Trillian; evidence of work undertaken by Trillian for Eskom. Letter received by Eskom from Vikas Sagar for payment to Trillian.


References
amaBhungane (2017) #GuptaLeaks: How Eskom was captured. (09 June 2017) Available from: http://amabhungane.co.za/article/2017-06-09-guptaleaks-how-eskom-was-captured (Accessed on 12 July 2017)
State Capacity Research Project (2017) Betrayal of a Promise: How South Africa is being stolen. May 2017) 
6. Allegations of impropriety regarding Eskom’s Acting CEO, Matshela Koko 
	Event 
	Witnesses
	Evidence

	In March 2017, the Sunday Times reported that the stepdaughter of Eskom’s acting CEO, Matshela Koko netted at least R1 billion in contracts awarded to her company in the 11 months previous to this discovery. According to the report Koketso Choma was appointed as director at Impulse International in 2016.  Since then, Impulse International acquired 9 contracts awarded to Eskom.
 
	Ms Koketso Choma, Mr. Matshela Koko
	Contracts between Eskom and Impulse International, directorship of Impulse International documentation, Mr, Matshelo Koko’s declaration of interests during this time. 

	On 13 May 2017, the Minister of Public Enterprises stated that the Eskom Board had appointed a firm of attorneys (Cliffe Dekker Hofmeyr) to conduct the probe independently.  In the interest of the process, the Acting Group Chief Executive has decided to take leave until the investigation is finalised in mid-June.
 
	
	

	In June 2017, the Sunday Times reported that Mr. Matshela Koko would face a disciplinary hearing.  The Sunday Times stated that a report by law firm Cliffe Dekker Hofmeyr, submitted to Eskom, recommended such a hearing and said all contracts awarded to Impulse International after Choma joined the company should be investigated.
 
	
	The report submitted to Eskom on this matter. 


References
Brown, L. (2017) Statement by the Minister of Public Enterprises. (13 May 2017) Available from: http://www.eskom.co.za/news/Pages/Mayy13.aspx (Accessed on 13 May 2017)
Venktess, K. (2017) Matshela Koko’s stepdaughter nets R1bn in Eskom contacts. Fin24 (26 March 2017) Available from: http://www.fin24.com/Economy/Eskom/matshela-kokos-stepdaughter-nets-r1bn-in-eskom-contracts-20170326 (Accessed on 26 March 2017)
Wa Afrika, M. & Skiti, S. (2017) Law firm;s Eskom probe urges action over ‘lying’ Koko. Sunday Times (25 June 2017) Available from: https://www.timeslive.co.za/sunday-times/investigations/2017-06-24-law-firms-eskom--probe-urges-action-over-lying-koko/ (Accessed on 21 July 2017)

ANNEXURE A

Phase 2
1. Transnet’s locomotives tender and the R5.3 billion kickback to Tequesta (pg. 61 – 64)
	Event 
	Witnesses
	Evidence

	Mr Sharma, Molefe and Singh oversaw the locomotive tender, in July 2012, to purchase 1064 locomotives at a value of R50 billion.
	Mr. Sharma, Mr. Molefe, Mr Singh, Tender Committee, Company Secretary
	Tender request, application for tender

	The tender was awarded on 17 March 2014.  The tender was split between four suppliers (on the advice of Regiments Capital). These included China South Rail (Hong Kong) Co. Ltd, which was contracted to supply 359 locomotives – 60 per cent of the electric locomotives procured; China North Rail, General Electric and Bombardier.
	Tender Committee, representatives of the companies who received the tender. 
	Tender adjudication documents

	The leaked records form the Sahara computer server have revealed that a company registered in Hong Kong, Tequesta (Pty) Ltd earned a 21% “advisory fee” of the contract of Transnet’s procurement from China South Rail (dubbed CSR’s “Project 359” – i.e. R3.8 billion of the R18.1 billion contract. 
	Representatives of Tequesta (Pty) Ltd, persons who entered into this contract, Contract manager, procurement manager
	Signed contract between Tequesta and China South Rail

	Tequesta has only one director, Mr. Salim Essa.
	Mr. Salim Essa
	Company registration documents

	China South Rail (CSR) and Tequesta concluded a “Business Services Development Agreement” on 18 May 2015.  In terms of the agreement, Tequesta would provide “advisory and consultation services” to CSR in respect of Project 359.
	Representatives from China South Rail and Tequesta 
	Signed contract between Tequesta and China South Rail

	Following the conclusion of the “Business Services Development Agreement”, Transnet placed two further procurement orders with CSR for another 95 and 100 electronic locomotives, at a cost of R2.7 billion and R4.4 billion respectively. It appears that no competitive tender process was followed for these acquisitions. 
	Tender Committee, Mr. Molefe, Mr. Singh, procurement manager, contract manager
	Finalised contracts between Transnet and CSR, documents detailing the need to no tender process/ documents regarding tender process

	Tequesta claimed the same 21% service fee from CSR for these contracts – bringing its total earnings from Transnet’s procurement from CSR to R5.3 billion. 
	Representatives from China South Rail and Tequesta
	Signed contract between Tequesta and China South Rail


Reference:

Organisation Undoing Tax Abuse (2017) No room to hide, A president caught in the act. 28 June 2017. Available from: https://www.outa.co.za/wp-content/uploads/2017/06/2.-REPORT.pdf (Accessed on 12 July 2017)

2. Transnet contracts with Regiments/Trillian advisory contracts (pg. 65 – 69)
	Event 
	Witnesses
	Evidence

	Regiments Capital is a fund management and investment advisory company, specialising in public sector infrastructure projects.  The company was initially subcontracted in 2012 by McKinsey & Company, after Transnet invoked unexplained conflicts of interest with McKinsey’s preferred subcontractors and proposed that Regiments be appointed as a substitute.  Transnet’s payment for financial advisory services for the locomotives deal was initially capped at R35.2 million, with Regiments given an estimated R10 million share. 
	Representatives from Regiments Capital, Regiments Capital Director Mr. Wood, Representatives from McKinsey, Representatives from Transnet, Mr. Singh
	Contracts between McKinsey and Transnet, contract between McKinsey and Regiments Capital, invoices sent to Transnet from McKinsey/Regiments Capital, payment details from Transnet to McKinsey/Regiments Capital

	Mr Singh increased the contract value by 
R6 million, bringing the total contract to 
R41.2 million, of which a R21 million ‘fixed price’ would go to Regiments.
	Mr. Singh
	Contracts between Transnet and McKinsey/ Regiments Capital

	Two months later, in April 2014, Singh sent a memo to Mr. Molefe in which he motivated for a post-facto revision in the fee allocation to Regiments, asking to add an additional 
R78.4 million.  The amendment to the original contract value increased Regiment’s payment from R21 million to R99.5 million.
	Mr. Singh, Mr. Molefe
	Contracts between Transnet and McKinsey/ Regiments Capital as well as any amendments to these contracts

	In April 2015, the group Treasurer Phetolo Ramosebudi compiled a proposal purporting to approve a ‘contract extension’ for Regiments’ support to Transnet on the locomotive transaction, raising its fee from the previous R99.5 million by R166 million to total R265.5 million.
	Transnet Treasurer Phetolo Ramosebudi, Mr. Singh
	Proposal to approve a ‘contract extension’ for Regiments’. Signed contract extension

	In 2015, Mr Essa acquired a 60% stake in Trillian Asset Management, with Mr Essa registered as its sole director.
	
	Company documents

	In December 2015, Transnet paid Trillian 
R93.5 million for acting as “the lead arranger” for a R12 billion loan by a syndicate of banks to finance Transnet’s locomotives purchase.  According to papers in Mr. Woods (director at Regiments) dispute with his former partners that he performed most of the work relating to the arrangements of the R12 billion loan while he was still employed by Regiments Capital, yet Transnet paid the R93.5 million to Trillian. 
	Mr. Wood, Mr. Singh, Mr. Molefe, procurement manager.
	Contract between Transnet and Trillian Asset Management/McKinsey/Regiments Capital, relating to the mentioned contract, payment documents made to Trillian Asset Management

	In August 2016, AmaBhungane reported that, by the end of June 2016, Transnet had paid Trillian a further R74 million for invoices that appeared “remarkably skimp on detail” and did not indicate time or personnel allocated. 
	Person who affected these payments.
	Payments made to Trillian Asset Management


References:

Organisation Undoing Tax Abuse (2017) No room to hide, A president caught in the act. 28 June 2017. Available from: https://www.outa.co.za/wp-content/uploads/2017/06/2.-REPORT.pdf (Accessed on 12 July 2017)

3. The Neotel/Homix contract with Transnet (pg. 69 -73)
	Event 
	Witnesses
	Evidence

	Neotel made two payments to Homix for no apparent services rendered: of R34.5 million in April 2014 (after Neotel was awarded the R300 million network equipment contract) and of R41 million in February 2015 (after Neotel was awarded the network services contract).  Former managing director of the Gupta’s Sahara Systems, Mr Ashok Narayan, identified himself as the CEO of Homix.
	
	

	At the end of 2013, Transnet put the master agreement out to tender.  It was provisionally awarded to a competitor, T-systems, but the latter withdrew by agreement some months later, when it became apparent its solutions were inappropriate.
	Tender committee
	Tender documents, tender adjudication documents

	In April 2014, during this hiatus, Neotel paid its first R30 million to Homix.  The Deloitte correspondence identifies the payment as relating to routers and other equipment that Neotel sold to Transnet.
	
	Contract between Transnet and Neotel for this contract

	Transnet is understood to have paid Neotel about R300 million for the equipment.  Neotel’s payment to Homix equals to 10% “commission”.
	Those that signed the contract between Transnet and Neotel
	Contract between Transnet and Neotel for this contract

	In August 2014, Transnet notified Neotel that it was the new preferred bidder for the master agreement and that negotiations should be concluded before Christmas.
	Signatories of the contract between Transnet and Neotel
	Contract between Transnet and Neotel for this contract

	By early December, individuals close to the negotiations have claimed, Transnet became intransigent without clear reason.
	Negotiating team on tender with Neotel
	Minutes of meetings during negotiations

	A week later, Neotel’s chief executive, Sunil Joshi, met with Transnet’s chief financial officer, Anoj Singh, to whom the entity’s procurement structured reported.  After the meeting, Joshi allegedly asked his staff to approach Homix again.
	Sunil Joshi, Mr. Singh, negotiating team on tender with Neotel
	Minutes of meetings during negotiations

	A “success fee” was agreed with Homix – 2% of the R1.8 billion value of the master agreement with Transnet, equating to R36 million, plus R25 million in respect to a related agreement to sell assets to Transnet.  Within hours, Transnet was ready to resume negotiations.
	
	Payments made by Transnet to Neotel and the associated contracts, and tender documents for the contracts, adjudication documents.

	The next day, a Saturday, representatives from both sides met and resolved remaining issues – without any overt assistance from Homix.  The master agreement was signed before Christmas.
	Those that attended this meeting between Transnet and Neotel
	Minutes of meeting 

	Subsequently, it emerged that Transnet (under Mr. Molefe) awarded two more large projects – for closed circuit television (CCTV) systems worth R835 million – to Neotel without any tender and while Neotel was interacting with Homix. 
	Mr. Molefe, Mr. Singh, Tender Committee, signatories to the contracts.
	Tender documentation, contracts between Neotal and Transnet


Reference:

Organisation Undoing Tax Abuse (2017) No room to hide, A president caught in the act. 28 June 2017. Available from: https://www.outa.co.za/wp-content/uploads/2017/06/2.-REPORT.pdf (Accessed on 12 July 2017)

Phase 3
1. Incorporation of Denel Asia (pg 84 – 90) 
	Event 
	Witnesses
	Evidence

	On 24 July 2015, the Minister of Public Enterprises, Ms. Lynne Brown rotated the Denel Board, appointing Mr. Daniel Mantsha as Chairperson.  The list of new Denel Board members that Minister Brown recommended to Cabinet reportedly bore no resemblance to the one prepared by her department. 
	Ms. Brown, DPE representative who compiled the potential new board members for Denel
	Notification of new board members of Denel, list of potential board members submitted by DPE

	Shortly after his appointment, Mr Mantsha suspended Denel’s CEO, Mr Riaz Salojee, its CFO, Mr Fikile Mhlontlo and company secretary, Ms Elizabeth Africa.  The suspensions were allegedly for their roles in Denel’s acquisition of Land Systems South Africa from BAE Systems.  However, there was strong suspensions that the three company managers were suspended to make way for the Denel – VR Laser Asia deal.
	Mr. Mantsha, Mr. Salojee, Mr. Mhlontlo, Ms. Africa.
	Minutes of meeting taking decision to suspend the three executives, letters of notification given to the three executives of their suspension. 

	On 10 December 2015, the day after President Zuma appointed Des Van Rooyen as Minister of Finance, Mr Mantsha submitted Denel’s application to National Treasury for approval of the Denel Asia joint venture.
	
	NT application submitted by Denel

	On 28 January 2016, Denel announced the establishment of Denel Asia to expand their business into South East Asia.  The venture was concluded by Denel without approval from the Minister of Finance or the Minister of Public Enterprises, as prescribed by the Public Finance Management Act.
	Denel Board members
	Registration of company in Hong Kong documentation, Joint venture agreement between Denel and VR Laser Asia, minutes of meeting approving the joint venture

	The incentive for the deal was apparently a US $4 billion tender to deliver long-range artillery to the Indian army.
	
	Indian tender documentation

	The terms of the deal were weighted heavily in favour or VR Laser Asia, wholly owned by Salim Essa.  
	Signatories of the contract
	Signed joint venture agreement between Denel and VR Laser Asia,

	Drafts of the joint venture agreement forwarded to the Guptas and Mr. Seleke show that Denel gave up its intellectual property to Denel Asia in return for little more than a promise of a R100 million marketing contribution from VR Laser Asia that was to be treated as an interest-bearing shareholder’s loan to the Company by VR Laser Asia.
	Mr. Seleke
	Emails obtained from the Sahara network, 

	In relation to its Indian operations, Denel Asia proposed to enter into a joint venture with an Indian investment company controlled by Anil Gupta and Adani Enterprises in terms of which the Indian investment company would have a right of first refusal to manufacture any products that Denel SOC Ltd had licenced Denel Asia to manufacture or sell. 
	Signatories of the contract
	Joint venture agreement between Denel and VR Laser Asia,

	The email records on the Sahara company servicer evidence show direct and improper ties between Mr. Mantsha and the Guptas.  The emails evidence that Mantsha was flown to and accommodated in India and Dubai at the expense of the Guptas on several occasions.  
	Mr. Mantsha
	Emails obtained from the Sahara network.

	Mr Mantsha sent the Guptas confidential information he received in his capacity as Chairperson of Denel, including information from the Minister of Public Enterprises. 
	Mr. Mantsha
	Emails obtained from the Sahara network.


Reference:

Organisation Undoing Tax Abuse (2017) No room to hide, A president caught in the act. 28 June 2017. Available from: https://www.outa.co.za/wp-content/uploads/2017/06/2.-REPORT.pdf (Accessed on 12 July 2017)

� Molefe (2016)


� Huffington Post (2017) 


� Wyngaardt (2017)


� State Capacity Research Project (2017)


� Creamer, (2017)


� Ibid.


� amaBhugane (2017)


� Venktess (2017)


� Brown (2017)


� Wa AFrika & Skiti (2017)





4
Research Unit |Lee Bramwell





 Contact Details: (021) 403 8485

10
Research Unit | Eskom: Project Plan Jul 2017

