Comments by PEN Afrikaans and PEN South Africa on the Copyright Amendment Bill, No 13 of 2017
Submitted for the attention of Ms J Fubbs
(Chairperson: Portfolio Committee on Trade and Industry)
Per e-mail: ahermans@parliament.gov.za
Introduction
PEN Afrikaans and PEN South Africa are both associations of authors, journalists and publishers affiliated to PEN International, thus representing their members in an international context. PEN Afrikaans and PEN South Africa represent authors who write trade publications (fiction, nonfiction and books for children and young adults), educational works like school textbooks, as well as academic and scholarly publications.
PEN International, the world’s leading association of writers, is a non-political organisation which holds Special Consultative Status at the UN and Associate Status at UNESCO. It is aimed at promoting literature and defending freedom of expression around the world. PEN Afrikaans and PEN South Africa subscribe to these goals and are geared towards lobbying for the rights of authors, journalists and publishers if and where necessary.
PEN Afrikaans and PEN South Africa are convinced that many of the changes to the Copyright Act, 98 of 1978 (hereinafter “the Act”), envisioned by the Copyright Amendment Bill, no 13 of 2017 (hereinafter “the Bill”) will have a direct and detrimental impact on its members, and indeed all South African authors. As such, PEN Afrikaans and PEN South Africa accept the invitation to submit written commentary on the Bill, extended by the Portfolio Committee on Trade and Industry (“the Committee”) to stakeholders, and herewith submit the following comments.
Scope
Even with the extension of the deadline for written submissions to 7 July 2017, it is submitted that stakeholders have not been given enough time to properly engage with and react to the content of the Bill. This submission is therefore not an exhaustive and section-by-section commentary on the Bill, but rather an exposition of the main points of principle which concern the membership of PEN Afrikaans and PEN South Africa, and South African authors in general.
Various other stakeholders have submitted more detailed analyses of the Bill with suggestions on how the text may be improved. PEN Afrikaans and PEN South Africa implore the Committee to take heed of these suggestions, as it is clear that the Bill is riddled with errors of drafting and terminology which will create significant legal uncertainty if passed into law unamended. PEN Afrikaans and PEN South Africa encourage the Committee to pay particular attention to the written submission of the Anton Mostert Chair of Intellectual Property Law, a division of the Law Faculty of Stellenbosch University.


Summary
By granting a set of exclusive rights, copyright incentivises authors and the larger creative industries to expend their skills, talent and labour in the creation of works for the ultimate benefit of all. Copyright enables authors to earn income from their creative work. The introduction of wide-ranging exceptions and limitations would discourage authors from writing books and publishers from taking the financial risk to publish those books, as it would create a climate within which freely copying copyright works for a wide range of purposes is permitted. Other points of objection are the proposed weakening of moral rights protection and the appropriation of state-funded copyright works by the state. PEN Afrikaans and PEN South Africa consider these amendments ill-advised and urge that the Bill be withdrawn and redrafted in a process where our criticisms and the other detailed criticisms that have been submitted to the committee are taken into account. Also to be taken into account and adhered to are the appropriate protections for the rights and financial compensation of copyright holders.

We further note the following:
1. Addition of the communication to the public right
PEN Afrikaans and PEN South Africa welcome the proposed addition of the right of communication to the public as an exclusive right of copyright. The right of communication to the public is considered the equivalent of the reproduction right in an internet environment. As such, its inclusion represents an important step towards bringing South Africa’s copyright legislation in line with the digital era. PEN Afrikaans and PEN South Africa urge the Committee to also introduce the exclusive right of distribution.
2. Introduction of wide-ranging copyright exceptions
The introduction of wide-ranging exceptions and limitations to the exclusive rights of copyright is an especially perturbing aspect of the Bill.
This includes but is not limited to:
· A “fair use” defence or fair dealing exception in respect of educational purposes
Many authors earn their livelihood from writing for the education market. The education market is an operative market and by far the largest sector within the book publishing industry. Allowing copying of books and inclusion of copyright material in course packs instead of encouraging educational institutions to purchase copies of books, or licences to reproduce copyright works, will drastically curtail the author’s ability to make a living from writing for the educational and academic markets.
· A “fair use” defence or fair dealing exception for expanding access for underserved populations
This addition will cause substantial legal uncertainty. There is no definition of “underserved populations” in the Bill. Similarly, the Bill provides no indication of who may “expand access” in this manner, and what that means exactly. What is clear is that provision of “access” to underserved populations will not entail obtaining permission or paying compensation to authors. This very broad exception is open to being exploited at the expense of authors.
Education and research are undoubtedly important public policy considerations, and PEN Afrikaans and PEN South Africa fully support the right to access to information. However, PEN Afrikaans and PEN South Africa object to the proposed weakening of copyright protection in order to achieve these goals.
[bookmark: _ftnref1]Furthermore, it is highly unlikely that the extensive exceptions introduced by the Bill are compliant with the international copyright treaties to which South Africa has acceded. Any exceptions or limitations introduced to the Act must be in line with the three-step test set out in the Berne Convention, which requires that any exception must be confined to “certain special cases that do not conflict with the normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rights-holder”.1
3. State-funded works
The Bill proposes that copyright in state-funded works shall automatically vest in the state. The level of funding is not defined. It would be unreasonable for the state to appropriate copyright works as a result of any form of funding.
4. Interference with contractual terms
PEN Afrikaans and PEN South Africa object to the intention to prescribe “compulsory and standard contractual terms to be included in agreements to be entered in terms of this Act”. This overbroad wording will affect the author’s ability to exploit the fruits of his or her labour through licensing agreements. Deeming contractual terms unenforceable if they aim to restrict the wide-ranging exceptions and limitations to copyright will also hamper the author’s ability to commercialise his or her work.
5. Weakening of moral rights
Section 19 of the Bill proposes to amend Section 20 of the Act which deals with the author’s moral rights. The proposed amendment deprives authors of the opportunity to enforce their moral rights when any of the copyright exceptions and limitations apply. This limitation is unwarranted and should be removed forthwith.
6. Impact on book publishing in South Africa
PEN Afrikaans and PEN South Africa note with great concern that an independent economic impact assessment on the introduction of a copyright exception for educational purposes has not been done. Experience in other jurisdictions points to a potential disastrous economic impact on the book publishing industry. Bearing in mind the symbiotic nature of the relationship between authors and publishers, this will have a trickle-down effect on authors, especially authors whose livelihood depends on creating materials for educational and academic purposes.
With all due respect, PEN Afrikaans and PEN South Africa dispute the following statement from the Memorandum on the Objects of the Copyright Amendment Bill:
“It is also envisaged that the proposed legislation will reward and incentivise authors of knowledge and art.”
In many ways, the opposite is true. The Bill strips authors of their rights and deprives them of opportunities for earning remuneration. PEN Afrikaans and PEN South Africa strongly recommend that the Bill be withdrawn and redrafted to protect the interests of authors and the creative industries as a whole.

Please let us know if you require further input on behalf of authors. We would gladly assist. An effective copyright regime is of singular importance to the members of PEN Afrikaans and PEN South Africa, and indeed to authors in general.
Yours sincerely,
Kerneels Breytenbach (Chairperson: PEN Afrikaans) and Nadia Davids (President: PEN South Africa)
1 Art. 9(2) Berne Convention, Art. 13 TRIPS, Art. 10 WIPO Copyright Treaty.
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