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Chairperson: Portfolio Committee on Trade and Industry


COPYRIGHT AMENDMENT BILL [B13-2017]: SUBMISSION AND REQUEST FROM THE LEGAL DEPOSIT COMMITTEE 

Dear Ms Fubbs

Following the invitation by the Portfolio Committee on Trade & Industry to interested parties to submit comments on the Copyright Amendment Bill [B13-2017] I would like to submit the attached document on behalf of the Legal Deposit Committee. The Legal Deposit Committee Legal is appointed in terms of Section 8 of the Legal Deposit Act No. 54 of 1997, to act as advisory body to the honourable Minister of Arts and Culture ensuring that South Africa’s cultural heritage is collected, catalogued, preserved, and promoted for future generations.

Apart from the written submission I Would like to request that a representative from the Legal Deposit Committee be allowed to make a verbal presentation in support of the written submission during the Public Hearings scheduled for the end of August 2017.

Your kind consideration of the above submission and request will be appreciated. 

[image: C:\Users\f.hendrikz\AppData\Local\Microsoft\Windows\INetCache\Content.Word\FH Sig.jpg]
………………………………………………..
Chair – Mr. Francois Hendrikz
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[bookmark: _GoBack]For attention:  Mr. A. Hermans
ahermans@parliament.gov.za  

SUBMISSION FROM THE MINISTRY OF ARTS AND CULTURE’S LEGAL DEPOSIT COMMITTEE 

Introduction and Purpose of Legal Deposit Libraries:

The Minister of Arts and Culture appoints a Legal Deposit Committee in terms of Section 8 of the Legal Deposit Act No. 54 of 1997, to act as his advisory body to assist him in ensuring compliance with this legislation, together with its Regulations. This ensures that South Africa’s cultural heritage is collected, catalogued, preserved, and promoted for future generations. There are 5 legal deposit libraries where publishers deposit published works to build our cultural heritage for perpetuity.  There are also official publications depositories (OPDs) in some of the provinces to collect provincial government publications. 

Deposited publications are currently made available to users of the Legal Deposit libraries on their premises and are preserved for the benefit of future generations, and become part of the nation's heritage.  E-deposits are made accessible with certain security requirements to protect the works. Publications are recorded in the online catalogues, and become an essential research resource for generations to come. Most of the books and new serial titles are listed in the National Library of South Africa's bibliography, which is used by librarians and the book trade for stock selection. Commercial and self-published works receive wide exposure. Publishers may approach Legal Deposit libraries for copies of their own publications which they may no longer have, but which have been preserved through legal deposit

Legal deposit supports a cycle of knowledge, whereby deposited works provide inspiration and source material for innovation, new creations, new books, research and other knowledge-based activities that will eventually achieve publication and open up South Africa’s cultural heritage to the world.  Availability of all South African publications in Legal Deposit libraries provides a 'marketing tool' to promote authors' works to readers (particularly new works and new authors). Legal deposit libraries also provide teaching, training and information workshops to staff and their patrons. 

Very often legal deposit libraries are one of the few places where poor or less fortunate people can access information, without having to pay for access to print or electronic knowledge.  It is therefore imperative that Legal Deposit libraries be in a position to provide the necessary services and access to their collections to enable authors and their publishers to quote from other sources, review and/or write or produce new material; for researchers to review, quote, critique and produce new research; for educators to quote, provide information from various sources for teaching and learning purposes; and corporate and professional uses, and technological innovation; and for the man in the street to access, use and reuse information for whatever legitimate purpose information is required. 

We commend the Minister of Arts and Culture (together with Ministers from 12 other African countries) for signing the Cape Town Declaration in August 2014[footnoteRef:1], which, amongst others, includes the following important sentences:   [1:  https://www.ifla.org/files/assets/wlic/2015/documents/cape-town-declaration-of-ministers.pdf
] 


Encourage the implementation of fair and balanced copyright laws to facilitate access to information for all;

Encourage the use of e-books and virtual libraries more effectively to facilitate cultural and scientific exchange and encourage a culture of reading in the continent;

Promote library policies on access to information as part of a universal human rights approach as well as rights of people to knowledge;

In light of the above, Legal Deposit libraries and the citizens they serve need fair and balanced copyright laws to enable them to carry out the above commitments and their statutory mandates in the interests of all South Africans and all other users of their print and digital resources.  

The Legal Deposit Committee commends the Department of Trade and Industry for including new, fair and practical limitations and exceptions in the Bill in line with international treaties and practices. Provisions for legal libraries and other libraries, archives and museums, as well as for research, education, civic and many other uses are welcomed, especially in the context of a developing country and in a digital world.  The limitations and exceptions for people with various disabilities are also very welcome. However, until the Marrakesh Treaty is ratified by South Africa, allowing reciprocal cross-border sharing, these provisions in the Bill may not be fully effective. We recommend ratification as soon as possible. 

On 16 May 2017, at the Parliamentary briefing meeting, Ms Monica Newton, Deputy Director-General: Arts and Culture Promotion and Development, DAC, stated that the Department was very pleased with the planned copyright amendments and that it had also been involved as a strategic partner.   

There are some pertinent issues emanating from the Meeting Summary dated 16 May 2017[footnoteRef:2]:- [2:  Copyright & Performers Protection Bills: sectoral impact briefing, Arts and Culture, 16 May 2017] 


	Of major concern to the DAC is the issue of limitations and exceptions for libraries and archives and persons with disabilities in the Copyright Amendment Bill:

· Libraries and archives play a more crucial role than ever before, and current copyright law has severely hampered the services that libraries and archives are able to provide;
· There was no provision in the current copyright law for persons with disabilities, which means that copyright permission had to be sought every time a blind person needed information to be converted into Braille or other accessible formats, or a more visual format for deaf people.
· Fair Use provisions needed to be open-ended rather than itemising specific uses of material;
· The provisions in the Copyright Amendment Bill for orphan works are problematic and impractical.  Rather than have orphan works controlled indefinitely by the State, it would be best to deal with them under Fair Use provisions.
· The new Bill needed to support provisions for digitisation, preservation and digital curation for libraries and archives and for legal deposit.  Many library projects have been hampered by restrictive copyright laws.

In conclusion, DAC regarded IP as a cross-cutting issue that impacted largely on arts and culture. This policy should not just understand IP in the narrow confines of copyright regulation but should also understand that culture has as dual character of being an economic commodity as well as a public good and social asset that defined the cultural expression of being South African. DAC believed that the copyright legislation should be part of investment measures to support the growth of South African cultural industries. The use of copyrights to achieve development goals should be at the centre of the legislation. This therefore raised the importance of balancing the needs of content creators and of content using the applicable limitations and exceptions as information by international frameworks. IP should be an asset that was safeguarded to largely benefit local people who are empowered to fully exploit these assets for economic, social and cultural benefit, and whose rights are effectively protected.  

The library and educational sectors have been calling for the aforementioned provisions since 1998.  This Committee therefore requests the Portfolio Committee on Trade and Industry and the Department of Trade and Industry to seriously consider their inclusion in the final version of the Bill, and also to include the following recommendations:-  

LEGAL DEPOSIT COMMITTEE RECOMMENDATIONS

A. Definitions to be amended:

‘technological protection measure circumvention device’ – 

We recommend this term be deleted and wherever it is used in the Bill that it be changed to ‘anti-circumvention device’.   

B. Sections to be amended: 

1. Section 5(2)a)
This section grants copyright to the state for all works "funded by" the State. This section is in direct conflict with the Intellectual Property from Public Financed and Research Development Act No. 51 of 2008, which grants ownership of intellectual property in State funded works to research institutions.  State ownership should be limited to works where the State is the true author, i.e. where it controls the actual creation of the work, not where it merely provides the funding for it.  

We recommend that the section be amended to read as follows:- 
 "Copyright shall be conferred by this section on every work which is eligible for copyright and which is made by, or made and funded under the direction or control of, the State. . ."
 
Alternatively, we recommend that, such works should rather form part of the public domain so they are free for use by all, and can be collected and preserved by Legal Deposit libraries.  This should be limited to works made by, or made and funded under the direction or control, of the State, and not in cases where the State merely funds them, for example, at research institutes or higher education organisations.  

The above recommendation(s) would assist Legal Deposit libraries and other libraries with State created documents, collections and other works, to make State material openly available to the nation, but also allowing information users and researchers to access and use the material without having to seek copyright permission.  

2. Section 12(1)(a)- Fair Use
The provisions of fair use are limited and exclusive, which means that unforeseen, transformative uses, and/or future unknown or not-yet-thought-of uses are not considered or permitted.  This will have grave implications for writers, artists, scholarly researchers, educators, students, librarians, filmmakers, journalists, scriptwriters, speech writers, lawyers, technology innovators, Government officials, etc. Virtually every user of information who quotes from other works and/or creates new works will be restricted or prohibited. It also means that our copyright law will have to be changed as and when new uses and technologies become applicable, which is not practical. 

Fair Use provisions in the Bill need to be as open as possible, much like fair use provisions in the USA, Singapore, Israel, Korea and other countries.  The 2017 report by the CCIA in the USA, entitled “Study Shows Fair Use Industries Make Up One Sixth of the Economy” [footnoteRef:3] confirms the importance of an open fair use regime.  It is hoped this will also happen in South Africa.  The 2017 Bill’s current provisions will stymie this.   [3:  http://www.ccianet.org/2017/06/study-shows-fair-use-industries-make-up-one-sixth-of-the-economy/
] 


We recommend this section read as follows:  
In addition to uses specifically authorised, fair use in respect of a work or the performance of that work, for purposes such as the following purposes, does not infringe copyright in that work: …

Alternatively, a more open purpose could be included in the list of permitted purposes, e.g. (ix) using a work in a manner that does not serve the same market or purpose as the original work, including for a use that does not express that work to the public, for example for uses in computational analysis.

3. Section 12A.(1)(a) - Quotation  
The provision for quotation is far stricter than the Copyright Act No. 98 of 1978, and the 2015 Copyright Amendment Bill. Just by the addition of a comma before ‘a summary of that work’, the meaning has changed and the provision is now only applicable to ‘a summary of that work’, and not to all quotations, as has historically been permitted.  It now creates an unfair and serious restriction on innovation and creativity. It will have serious implications for anyone who needs to quote from other works, e.g. researchers, students, educators, authors, creators, script/screenwriters, journalists, government officials, lawyers, etc. [footnoteRef:4]  
 [4:  We support the reasonable and necessary requests relating to fair use and quotation provisions to the Chair of the Portfolio Committee on Trade and Industry, Honourable Ms Fubbs (see: http://infojustice.org/archives/38242) and https://www.linkedin.com/pulse/sa-copyright-amendment-bill-2017-inadequate-fair-use-nicholson
] 

We recommend that this comma be deleted, so that this section reads as follows: 
Any quotation, including a quotation from articles in a newspaper or periodical that is in the form of a summary of that work: Provided that ….

4. Section 9 - Authors’ Resale Right: 
The provisions for authors’ resale rights are impractical, too broad in scope and will include many orphan works.  This right should be restricted to commercial galleries, exhibitions and auction houses.  Otherwise they are likely to have negative implications for the sale of artwork emanating from deceased estates, divorce settlements, insolvencies, executions of property, takeovers or mergers, insurance claims, etc.  In many instances the artists are unknown and cannot be traced (i.e. orphan works), especially artworks, images, posters, etc. created by foreigners in South Africa, or those created in Apartheid days when artists did not record their names on their works for obvious reasons. This will hamper or prevent the sale of artworks, and thereby affect people’s rights to resell artworks they have purchased.  

There should be a condition that only if authors have provided their names and contact details in writing to the first buyer when selling their artworks, will they be entitled to any royalties when their works are resold.  

We recommend: 
· that the correct term for this right be used wherever applicable in the Bill, i.e. ‘Artist’s Resale Right’,  not ‘Resale of royalty right’ or ‘royalty resale right’.
· for purposes of this right, the types of art/artworks (and any excluded works) need to be defined and/or listed in this section;  
· As is the case in other countries, this right should only apply to commercial art galleries, auction houses and formal exhibitions.  This will enable auditable and formal collection of fees by a reputable collection society or other responsible entity. 
· Should the DTI want this to right to apply to all artworks, then a formal process of copyright registration, like films, will be necessary.   

5. Section 22 – Orphan Works
These provisions are expensive, cumbersome and impractical.  The use or reuse of applied works for research, educational and/or non-commercial purposes do not complete with the exploitation of the work, since the rights-owners have abandoned or ceased to exploit such works, hence the term ‘orphan works’. In some instances, heirs in a deceased estate, do not even know they own copyright in some works.  Many orphan works are older works, not well used but still in copyright and still valuable for research, education and other non-commercial purposes.   
Section 19C(9) and/or Section 12 fair use provisions would facilitate, not hinder or prevent, access to information.  It is very difficult and expensive for libraries (including Legal Deposit libraries), museums and archives, as well as educational institutions, NGOs, and/or individuals to pay for advertisements in two newspapers and the Government Gazette and then to wait some weeks before permission can be obtained to reproduce an article, or extracts from a book or other orphan works.    In most cases, the need to use the material is immediate or required in a short period of time.  Having to go through this long process, will mean that the information cannot be used.  This has serious implications for access to information for research, educational, library and other non-commercial purposes.  It also has serious implications for digitisation projects for libraries and archives, and could result in gaps in library digital collections (including Legal Deposit libraries), which could make special, priceless and/or cultural heritage collections inaccessible to future generations.   
Section 22 provides for a State fund to which owners of orphan works can submit claims. The problem, however, is that in most instances those rights-owners no longer exploit those works and/or have abandoned them. There will be no way for them to know that monies have been collected by the State on their behalf.  Administration of the fund will therefore be problematic, with the possibility of large amounts of money remaining indefinitely in the State fund.

We recommend:

Section 19C (9) is practical and positive for archives, libraries, museums and galleries.  Similar provisions and/or Section 12 Fair Use provisions would provide access to information to a much broader user community. They would allow digitisation and preservation projects to proceed in libraries and archives without lengthy delays. They would allow authors, publishers, song/script/screenwriters, researchers and educators, etc. to access and use material, within the framework of fair use criteria, without delay and when required. These provisions would generally be far more practical than Section 22 provisions for orphan works. 
If these recommendations cannot be applied to orphan works, then we recommend – 
that requirements in Section 22A be streamlined, made less expensive and the State  copyright ownership should not exceed 50 years from the date of publication, or 10 years  from the date that an application is first made to the Commission to reproduce the work. Thereafter, it should be released into the public domain. Rights-owners only have 5 years within which to claim any royalties that have accumulated.  
6. Section 27 – Technological Protection Measure 
This section needs to be refined for clarity and the grammar corrected.  
We recommend the following:

· The correct term ‘technological protection measure’ (or measures) should be used in Section 27, wherever applicable, and other incorrect terms be deleted.   

· Section 27 needs to be drafted more clearly, as follows:-

· Section 27 of the principal Act is hereby amended by the addition of the following subsection:
(7) Any person who, at the time when copyright subsists in a work that is protected by a technological protection measure applied by the owner of the copyright, shall be guilty of an offence and shall upon conviction be liable to a fine or to imprisonment for a period not exceeding five years, or to both a fine and such imprisonment, if such person - 

(a) makes, imports, sells, distributes, lets for hire, offers or exposes for sale or hire or
advertises for sale or hire, a technological protection measure, if—
(i) such person knows, or has reason to believe, that that device will or is
likely to be used to infringe copyright in a work protected by a
technological protection measure;
(ii) such person provides a service to another person to enable or assist such
other person to circumvent a technological protection measure; or
(iii) such person knows or has reason to believe that the service contemplated
in subparagraph (ii) will or is likely to be used by another person to
infringe copyright in a work protected by a technological protection
measure;
(b) publishes information enabling or assisting any other person to circumvent a
technological protection measure with the intention of inciting another person
to unlawfully circumvent a technological protection measure in the Republic;
or
(c) circumvents such technological protection measure when he or she is not
authorised to do so.

7. Section 28P – Exceptions in respect of technological measure
The word ‘measure’ should in the plural, and correctly read as ‘Exceptions in respect of technological measures’.

8. Term ‘Author’ vs ‘Rightsowner’
In many sections of the Bill, including those relevant to people with disabilities, the word ‘’author’’ is used instead of rights-owner.  In most instances, authors assign their rights to third parties, e.g. editors, publishers, etc.  

We recommend: 
Where reference is made to author instead of rights-owner, it should read as follows:   ‘rights-owner’, or ‘rights-owner and/or author, as the case may be’.  

FURTHER RECOMMENDATIONS:
We also recommend the following necessary additional Amendments and New Sections for the Bill:

1. Text and data mining provisions were recommended in submissions by the educational and library sectors in 2015, but we note, with surprise, that they have not been embraced within the proposed amendments to Sec. 12, nor elsewhere in the 2017 Bill. These provisions are imperative for research, education, scientific analysis, libraries, forensics, technological innovation, and many other activities conducted in a digital world.  These provisions are included in proposals for a Treaty on Limitations and Exceptions for Libraries and Archives at WIPO, which SA, as part of the Africa Group, supports.  Unless this issue is dealt with, South Africa will be at a permanent disadvantage in the international marketplace.

2. Perpetual copyright on unpublished works should be removed so that all works fall within the copyright period of the author’s life plus 50 years, with proper acknowledgement when the source is known.   This would open up manuscripts, archives, artworks, posters, historical papers, diaries, letters, Apartheid and anti-Apartheid documents, and other cultural heritage (including many orphan works and works from the Apartheid period) that are ‘locked up’, ‘hidden’, or ‘inaccessible’, particularly for libraries, education, and research (including historical and cultural studies). In many instances, the copyright owners are unknown or untraceable, which means access to these works (much of which are part of our cultural heritage) are virtually impossible.  This creates great difficulties for libraries, archives and other cultural institutions that are unable to share old unpublished works with the nation.[footnoteRef:5]  [5:  On 15 June 2017, Australia’s Copyright Amendment (Disability and Other Measures) Bill 2017 was introduced into Parliament. This provision and has a transition period until 2019, where any unpublished work may be published and receive the standard copyright term from publication. Any copyright material that remains unpublished at 1 January 2019 will be subject to the same copyright term as a published work.  ] 


3. Section 15(1) of the principal Act of 1978 – Incidental Capture
An amended version of Section 15(1) needs to be included in the Bill. The current provision in Section 15(1) of the principal Act of 1978 is unduly restrictive.  It does not permit the incidental capture of audio-visual works (radio or TV in the background), or performances (e.g. a street carnival or band) of the kind commonly captured in cinematographic films. The exception also excludes important works that commonly and incidentally capture background material, such as photographs, posters and paintings.  This provision needs to be amended to allow incidental inclusion of a work or other subject matter in other material, as the 2001 EU Copyright Directive on Copyright (Art. 3) permits.  

We recommend that Section 15(1) of the principal Act should be changed to apply to all works, as follows:-  
    15      General exceptions from protection of artistic, literary and other works
        (1)  The copyright in a work shall not be infringed by its inclusion in another work if such inclusion is merely by way of background, or incidental, to the principal matters represented in the new work.
4. Section 15 (3) of the principal Act of 1978  – Right of Panorama
An amended version of Section 15(3) needs to be included in the Bill.  The right of panorama provision in 15(3) is unduly restrictive. Access to photographs of public buildings and public art is restricted. This will negatively impact on exhibitions and other activities done by libraries, archives and museums. This will also negatively affect makers of films, documentaries, advertisements, graph designers, web designers and bloggers, and many others. 

We recommend that the scope of Section 15(3) be expanded to include photographs, and other images (such as paintings and posters). We suggest the following amended wording:-  
 
(3) The copyright in a work permanently situated in a street, square or a similar public place shall not be infringed by its reproduction or inclusion in another work."

5. Section 28P. (4) should be added

We recommend that Section 28P. (4)  be added as follows:

28P. (4) Anyone who assists and/or enables another person to circumvent a technological protection measure for the purpose of exercising an exception as provided in this Act, is indemnified from any prosecution or liability in relation thereto. 

In addition, a right to repair provision should be added.  This is crucial, otherwise legitimate re-engineering or other technical activities will be prohibited, e.g. circumvention of software to repair a printer, scanner or other computerised equipment could not be done without authorisation from the manufacturer.  



Signed on behalf of the Ministry of Arts and Culture’s Legal Deposit Committee on the 27th day of JUNE 2017
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………………………………………………..
Chair – Mr. Francois Hendrikz
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