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Comments on the Administrative Adjudication of Road Traffic Offences Amendment 

Bill  
 

 

Herewith, a number of notable amendments as contained in the latest version of the Bill 

(AARTO A List 10-02-2017).  

1 Notable Proposed Amendments  

1 1 Proposed amendment to clause 1 paragraph 3: 

On page 2, in line 18, to omit the definition of “electronic service” and to substitute with the 

following definition: 

“electronic service” means service by means of an electronic communication as defined in 

the Electronic Communications Act, 2005 (Act No. 36 of 2005); 

 

It is not clear whether the committee wants to add a definition for “electronic service” or 

“electronic communication”. If it is for “electronic service” it is not apparent which portion of 

the Electronic Communications Act, 2005 will apply as the Act does not seem to contain 

such a definition for. If the committee wants to define “electronic service” It is proposed that 

the amendment should refer to section 19(4) of the Electronic Communications and 

Transactions Act, 2002 which reads as follows: 
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“Where any law requires or permits a person to send a document or information by 

registered or certified post or similar service, that requirement is met if an electronic copy of 

the document or information is sent to the South African Post Office Limited, is registered by 

the said Post Office and sent by that Post Office to the electronic address provided by the 

sender.” 

1 2 Proposed amendment to clause 1 paragraph 5: 

On page 2, in line 28, to omit the definition of “infringement” and to substitute with the 

following definition: 

 “infringement” means any act or omission in contravention of this Act and any road traffic 

legislation; 

In terms of this proposed amendment “infringement” will be defined as “any act or omission 

in contravention of this Act and any road traffic legislation”. However, it may be argued that 

this amendment fails to recognise the marked difference between an “infringement” that 

would be prosecuted in terms of the AARTO Act and a criminal “offence” that would be 

prosecuted in terms of the CPA.  

Following such a definition, acts such as driving under the influence could, in theory, be 

defined as an infringement under the Act. Subsequently, the alleged offender would be liable 

to pay a fine instead of his or her conduct amounting to a criminal offence prosecuted by the 

Courts in terms of the Criminal Procedure Act. This would clearly defeat the interests of 

justice, especially with regard to serious traffic violations. Furthermore, some commentators 

are of the opinion that the Bill should not do away with the marked distinction between a 

minor and major infringements as the reason for the distinction between the types of 

infringements is to allow major infringements to be handled with the gravity they deserve.1 

1 3 Proposed deletion of subparagraph (iv) in subsection (1)(f) of section 17 and the 

amendment of section 18: 

In terms of section 17(1)(f) of the principal Act if a person is alleged to have committed an 

infringement an authorised officer must serve on that person an infringement notice. This 

notice must inform the infringer that, among other matters, that not later than 28 days after 

the date of service of the infringement notice, the infringer may elect in the prescribed 

manner to be tried in court on a charge of having committed the alleged offence (emphasis 

                                                           
1 See in this regard the submission by driving.co.za in clause 15.  
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added). The Bill is proposing to delete section 17(1)(f), and additionally, proposes to amend 

section 18 of the Act in the following manner: 

18. Representations 

(1)   An infringer who has been served with an infringement notice alleging 

that he or she has committed an infringement, may make a 

representation in the prescribed manner, with respect to that notice 

and infringement to the Authority. 

(2) Representations under subsection (1) are made by submitting a sworn 

statement or affirmation to the Authority in the prescribed manner, 

indicating the existence of reasonable grounds why the infringer should 

not be held liable for the penalty payable in terms of the infringement 

notice. 

(3)   No representations are valid unless the sworn statement or affirmation 

referred to in subsection (2) is submitted not later than the period 

specified in section 17 (1) (f ) or section 19 (2) (b). 

(4) (a) The representations officer must, in the prescribed manner,  

inform the issuing authority concerned if representations indicating the 

existence of reasonable grounds why the infringer should not be held 

liable for the penalty have been received. 

(b)   Any representations contemplated in paragraph (a) must be submitted 

to the Authority, as prescribed.  

(5)   A representations officer— 

(a) must duly consider the representations and any reply thereto; 

(b) may conduct independent investigations to verify the facts;  and 

(c) may— 

(i) allow the representations if there are reasonable grounds indicating 

that the infringer should not be held liable for the penalty payable in 

terms of the infringement notice;  or 

(ii) reject the representations if there are no such reasonable grounds. 

(6)   If the representations are allowed based on the infringement facts the 

Authority must forthwith cancel the infringement notice, and inform the 

infringer in the prescribed manner of the decision. 

(b) In the event a representation is successful as a result of prescribed 

procedures not being complied with, that infringement notice may be 

served again on that infringer in the prescribed manner within 40 days 

from the date that the representation was finalised, provided that such 
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notice must not be served later than 180 days from the date the 

infringement was committed. 

(7)   If the representations are rejected, the representations officer may 

advise the infringer of his or her right to review or appeal and must 

serve or cause to be served on the infringer a prescribed written 

notification informing him or her— 

(a) of the reasons for the decision, and provide the issuing authority 

concerned with a copy thereof; 

(b) if the infringer does not exercise the right of review and appeal- 

(i) that the penalty, the prescribed representations fee and the prescribed 

fee of the courtesy letter, if any, are payable to the Authority or that the 

arrangements are made with the Authority in the prescribed manner to 

pay in instalments, not later than 32 days after the date of service of 

the notification; and 

(ii)  that failure to pay the penalty and fees or to make arrangements to pay 

in instalments will result in an enforcement order being served on the 

infringer and that the infringer will become liable to pay the penalty and 

fees and the prescribed fee of the enforcement order; and 

(c) if the infringer elects to exercise the right of review and appeal that the 

provisions of section 29A apply;” and 

(8) If an infringer pays the penalty and fee as contemplated in subsection 

(7)(b)(i), or make arrangements to pay in instalments, the Authority 

must 

(a) update the national contraventions register in the prescribed manner; 

(b) record the demerit points incurred by the infringer in the national 

contraventions register; 

(c) notify the infringer by registered mail in the prescribed manner that the 

demerit points have been recorded against his or her name in the 

national contraventions register in respect of the infringement in 

question;  and 

(d) provide the infringer with a printout of the demerit points incurred to 

date, together with an indication of the number of points left before his 

or her driving licence, professional driving permit or operator card is 

suspended in terms of section 25 or cancelled in terms of section 27. 

These amendments may prove to be unconstitutional. In terms of section 34 of the 

Constitution of the Republic of South Africa, 1996 (“the Constitution”) each person has the 

right to “have any dispute that can be resolved by the application of law decided in a fair 

public hearing before a court or, where appropriate, another independent and impartial 
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tribunal or forum”.  Furthermore, in terms of section 35, each accused person has the right to 

“a right to a fair trial” which also includes the right to “to a public trial before an ordinary court 

[and] to adduce and challenge evidence”. 

Although the Bill does not take away an alleged offenders right to approach a court,2 it is 

alarming that the right is not mentioned in the notice served on alleged offenders. It is highly 

likely that road users will not be informed of their rights to have the matter adjudicated by a 

court of law, and when they are informed of their right through the courtesy letter as 

discussed in section 19 of the Bill, such a user would already be R100 poorer due to the cost 

of such a letter.  

The amendment Bill purports to remove an alleged infringer’s right to approach a court until 

such a time that a courtesy letter has been issued. A road user’s immediate right is to have 

an opportunity to make a representation to the Road Traffic Infringement Authority as 

established by the Act. In theory, this would not be unconstitutional insofar as the alleged 

offender still has the ability to approach another independent and impartial tribunal or forum 

in appropriate circumstances as laid down in the Constitution. However, it cannot be said that 

the Road Traffic Infringement Authority would constitute such an independent and impartial 

entity. As highlighted in a number of submissions received on the Bill, representation officers 

would be employed by and under the direction of the Authority, and would not be able to act 

independently and impartially.  

In the event where the representations by the alleged infringer are unsuccessful, he or she 

would have the right to take the decision under review and appeal to the Appeals Authority 

as established by section 29A of the Bill. This is also flawed for a number of reasons – The 

Authority will only sit at a place as determined by the chairperson, where previously road 

users had access to Magistrates Courts in their jurisdiction. Furthermore, as in the case of 

representation officers, the Appeals Authority would not be completely independent, impartial 

and unbiased and a conflict of interest will indisputably follow. The judiciary is an 

independent body, fiercely guarded by the Constitution and legislation which guarantees its 

impartiality and independence by affording it with a number of checks and balances. 

Therefore, it remains the most appropriate body to review the validity of alleged violations by 

road users.  

                                                           
2 See in this regard Section 19 of the Bill.  
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In my opinion the Bill does not satisfy the rights as afforded to accused persons under the 

Constitution, and would not be able to survive Constitutional scrutiny.  

1 3 Proposed amendment of section 20 of the Act, as amended by section 12 of Act 72 of 

2002 

Although the amendments to section 20 are mostly superficial, it is necessary to discuss the 

validity of the original provision. Section 20 contains the provisions relating to an 

enforcement order. Such an order must be served on an accused when he or she fails to 

comply with a notification contemplated in section 18(7), a courtesy letter as contemplated in 

section 19(2)(b) or has failed to appear in court as contemplated in section 22(3)(a). I am of 

the opinion that such a provision would not survive constitutional scrutiny for the following 

reason –  

The adversarial system that underlies South Africa’s civil and criminal justice system 

provides that the person that alleges must prove his or her allegation, and not that a person 

who is accused of a crime or civil wrong must prove his or her innocence. It is alarming that 

section 20 of the principal Act seems to move away from this position. In layman’s terms, the 

enforcement order as envisioned by section 20 confirms that the accused person is guilty of 

the infringement he or she has been accused of in the complete absence of a trial. The 

accused person is then forced to pay a fine and demerit points are issued against his or her 

driver’s license. It may be argued that this provision is in conflict with section 35 of the 

Constitution which provides that a person is presumed innocent until proven guilty. 

2 Conclusion 

In my opinion, a number of provisions contained in the Act will not survive judicial scrutiny, as 

they are especially not in line with the provisions of section 34 and 35 of the Constitution. 

The Act seems to add a new layer of administration that would hinder the interests and 

achievement of justice. It seems that the amendments are also more aimed at generating 

income, rather than to improve road safety in South Africa.   

I would thus value your comments in this regard or amendments that would ensure that all 

concerns are satisfied. 

Yours Sincerely, 
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Manny de Freitas MP 

Shadow Minister of Transport 
(Unsigned as transmitted electronically) 

 

 


