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Amnesty International submission to the Parliamentary Select Committee on 
Social Services on the Refugees Amendment Bill 

In response to the call for comments on the tabled Refugees Amendment 
Bill (B12B-2016) Amnesty International would like to make the following 
comments, in particular with regard to the proposed exclusion, cessation and 
removal clauses. 

1. Exclusion clause - Amendment 2 of section 4 of Act 130 of 1998 
(hereinafter referred to as the Refugee Act): 

In addition to the exclusion criteria included in the 1951 United Nations 
(UN) Refugee Convention1, the proposed amendments to the Refugees Act 
add a list of other criteria that would exclude a person from refugee status. 

Amnesty International reminds the Committee that the exclusion criteria2 in 
the UN Convention are exhaustive3 and are to be applied with considerable 
care given the potential consequences of exclusion from refugee status. 
These criteria correspond more or less with the proposed article 4 a-c.  

The additional criteria proposed in the Refugees Amendment Bill (4d-i) are 
problematic and could lead to the exclusion of bona fide refugees and the 
expulsion of people to a risk of serious human rights violations, contrary to 
the principle of non-refoulement.  

The additional criteria proposed also penalize asylum-seekers who have 
entered the country irregularly, which is prohibited by the Refugee 
Convention.  

Proposed Article 4f, h and i exclude those who have fraudulent South African 
documentation, entered the country other than through a designated port of 
entry and who fail to report to the Refugee Reception Office within five days. 
Under Article 31 of the UN Refugee Convention “States shall not impose 
penalties, on account of their illegal entry or presence, on refugees who, 
coming directly from a territory where their life or freedom was threatened in 
the sense of article 1, enter or are present in their territory without 
                                                      

1 United Nations Refugee Convention, 1951, available at: http://www.unhcr.org/3b66c2aa10 

  

2 United Nations Refugee Convention, Article 1F. 

3 See http://www.unhcr.org/uk/excom/standcom/3ae68cf68/note-exclusion-clauses.html 

http://www.unhcr.org/3b66c2aa10
http://www.unhcr.org/uk/excom/standcom/3ae68cf68/note-exclusion-clauses.html
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authorization, provided they present themselves without delay to the 
authorities and show good cause for their illegal entry or presence.”4 

2. Cessation clause- Amendment to section 5 of Act 130 of 1998:  

The proposed Refugees Amendment Bill, under Article 3g, provides that the 
criteria for cessation of qualification for refugee status includes if the person 
has committed an offence in relation to the fraudulent possession of South 
African documentation. As with the exclusion clause, asylum-seekers should 
not be penalised for their method of entering a country even if it is irregular.5 

The proposed amendments (article 24 substituting section 28 of Act 130 of 
1998) also appear to give the Minister blanket power to make arbitrary 
decisions to revoke the refugee status of an individual or group of individuals 
without providing details on the basis of such a decision. States are however 
obliged to exercise caution and restraint when looking to end protection. The 
United Nations High Commission for Refugees (UNHCR) Standing 
Committee’s note on Cessation (May 1997) provides that, “cessation of 
refugee status…should not be used as a short-cut to overcome an intractable 
refugee problem. Where an unjustified or premature application of a 
cessation clause results in the forced return of any refugee, the 
consequences could be extremely serious, leading to further displacement 
within the country of origin or renewed displacement outside, as well as risks 
to life and personal security.”6 

3. Limits on asylum application period- article 15a, amendment to Section 
21 of Act 130 of 1998: 

The proposed amendments (article 15a) limit the time given for individuals 
to apply for asylum to five days. Within those five days, individuals must 
submit their biometric details at a port of entry or Refugee Reception Office.  

Amnesty International recommends that the proposed Refugees Amendment 
Bill be revised to ensure that each asylum determination enjoys full and fair 
                                                      

4 Article 31 of the UN Convention on Refugees, 1951. 

5 Ibid.  

6 UNHCR Standing Committee Note on the Cessation Clauses EC/47/SC/CRP.30 paragraph 40.  
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procedures. As currently framed, the Refugees Amendment Bill unlawfully 
restricts people’s right to seek and enjoy asylum from persecution. 

4. Removal and detention of refugees and asylum seekers: proposed 
article 24, amendment to Section 28 of Act 130 of 1998: 

South Africa is also bound by other international treaties such as the United 
Nations Convention Against Torture (CAT) and the International Covenant on 
Civil and Political Rights (ICCPR) which prohibit the transfer of an individual 
to a country where they would be at risk of torture and other ill-treatment.7  

The proposed amendment of Section 28(1), which includes grounds of 
“national interest” or “public order” is broader than the provisions of the UN 
Refugee Convention, and should be revised in line with international law. 

The proposed amendments also provide that the removal of a refugee or 
asylum-seeker may also include any dependent who has not been granted 
asylum, which is contrary to the right to have an individualized assessment. 
For those who are being removed following exclusion from refugee status in 
accordance with the criteria listed in the 1951 UN Convention, their family 
members who could also be asylum-seekers must be given the chance to 
have their refugee status determined on an individual basis and only removed 
or excluded after a fair process. 

5. Opportunity to challenge decisions 

Finally, Amnesty International recommends that the proposed legislation 
includes provisions to ensure that people who are the subject of these 
types of decisions outlined above (exclusion, cessation, removal, detention) 
have a fair opportunity to challenge those decisions, as well as access to 
appeal procedures.  

 

  

 

                                                      

7See Article 3 of the United Nations Convention Against Torture, available at: 

http://www.ohchr.org/Documents/ProfessionalInterest/cat.pdf  

http://www.ohchr.org/Documents/ProfessionalInterest/cat.pdf

