	PORTFOLIO COMMITTEE SUMMARY REPORT ON TKLB PUBLIC HEARINGS 

	Item
	Item/Issue raised
	Department comment



	2.1
	Consultation

While some communities appreciated Parliament for consulting them on the Bill, some were not satisfied with the consultation process. Concerns included: late receipt of notices for public hearings; unavailability of copies of the Bill in the language spoken by the people; non-consultation with major Khoi & San stakeholders; non-visibility of public hearings on radio, television and newspaper media; and non-consultation with the Khoi-San communities and traditional leaders before the drafting of the Bill. Consequently, some members of the public felt that they were not sufficiently empowered to make meaningful inputs on the proposed legislation.
In this regard it was proposed that: more workshops be conducted on the Bill; that the Bill be sent to communities 14-21 days before a public hearing; door to door campaigns be undertaken; that the Polokwane meeting be renamed ‘consultation with amakhosi’, and not a public hearing - on the basis that the majority of the participants were representing traditional councils, which, in their present form, are illegal as they have not been reconstituted in line with the Traditional Leadership and Governance Framework Act (2003); the period of the public hearing should be extended to allow sufficient consultation; and that Parliament should visit the Witbank community that missed the Kwaggafontein hearing due to misunderstandings regarding transportation.

	The Department of Traditional Affairs (DTA) cannot comment on the consultations conducted by Parliament.
However, as far as the DTA is concerned, the Bill was subjected to a very thorough consultation process which took a long time to complete. The process is set out in detail in paragraph 4 of the Memorandum on the Objects of the Bill. This included 29 community consultations held throughout the country and the publication of the Bill in the Government Gazette for public comments.  It should be noted that the 29 community consultations were decided on after two meetings with the National Khoi-San Council (NKC) – members of the NKC identified the areas to be visited and accompanied the DTA during the consultation sessions. After each consultation phase, the Bill was amended where necessary.
As is clear from paragraph 4 of the Memorandum on the Objects of the Bill, this Bill has been thoroughly consulted on by the DTA. In addition, the Portfolio Committee has also conducted consultations in all provinces. The Bill was also published in the Government Gazette and therefore anyone had the opportunity to comment on the Bill. 
The Khoi-San people have, over years of colonial and apartheid rule experienced, like other previously disadvantaged communities, the denial of their rights and denigration of their cultural and value systems. The process for statutory recognition (including research and engagements with communities) began in 1997. The TKLB will for the first time ever provide statutory recognition to Khoi-San communities and leaders. It would probably be unfair to further delay the Bill especially bearing in mind that traditional leadership had been recognised by government for many decades now.


	2.2
	Unrecognised traditional leaders
The issue of unrecognised African traditional leaders (such as the Vhangona of Limpopo and the non-recognition of the wives of chiefs) was deemed to make it problematic to recognise the Khoi & San. It was proposed that these unrecognised African traditional leaders should first be recognised before the recognition of the Khoi-San is contemplated.
	Clause 7(1) of the Bill makes provision for the recognition of the following traditional leadership positions: king or queen, principal traditional leader, senior traditional leader, headman or headwoman. Any person who meets the criteria may apply for recognition, thus including persons who regard themselves as being “unrecognised”.
It should be noted that in terms of existing legislation (and the TKLB), the recognition of traditional leaders (excluding kings and queens) is a responsibility of provinces (Premiers). Therefore the Minister responsible for traditional affairs does not have the authority to intervene in instances where provinces fail to comply with the recognition processes. The TKLB does however make provision in clause 69 for the Minister in consultation with the relevant Premier to take the necessary steps to ensure that the provisions of this Act are met (this will include recognitions).
The recognition of traditional leaders has been done for a long time in terms of pre-1994 legislation, the Traditional Leadership and Governance Framework Act, 2003 (Framework Act) and various provincial laws. There has however not been any statutory provision for the recognition of Khoi-San leaders and communities. There is therefore no justification for any view that the recognition of Khoi-San leaders and communities be held back.


	2.3
	Separation of Khoi-San from ‘African’ traditional leaders 

It was proposed that the Khoi & San issue should be treated separately from African traditional leadership issues, and that there should be separate Bills in this regard. To this end it was proposed that: the current Bill be accepted as the Traditional Leadership Bill, excluding the Khoi-San peoples/communities and that Government passes a separate Act similar to: the Norwegian Saami Act of 12 June 198; the Canadian Bill C-132 of 1993; the Panama Comarca Act No.16 of 1953; or the Danish Home Rule Act of 1978. 

At the same time there was a concern that the Khoi and San are also African, and should therefore not be treated separately because this would set the precedent that there should be a separate Bill for each of South Africa’s different ethnic groupings, as in the Apartheid era. The CRL Rights Commission in particular was concerned about the setting of traditional and Khoi-San groups apart as this may have unintended consequences that could pose a threat to unity and social cohesion.

	The rationale for a single piece of legislation, dealing with both traditional and Khoi-San matters, includes:

· to ensure an integrated approach in dealing with all matters relating to traditional affairs; 

· to enhance the uniform manner in which matters relating to traditional affairs are dealt with across the country; and
· to avoid the fragmentation of legislation that deals with similar matters. These are also the reasons why the two existing pieces of national legislation (Framework Act and National House Act) are consolidated in the TKLB.
The DTA supports the view that a separate piece of legislation for Khoi-San matters may have unintended consequences that may pose a threat to unity and social cohesion.

	2.4
	Constitutional recognition 

There was a proposal that the recognition of the Khoi & San should be explicitly enshrined in the Constitution. Suggested in this regard was: the enactment of a mechanism similar to the Traditional Communities under the interim Constitution of 1993 that led to Chapter 3 and Chapter 12 of the Constitution; that this constitutional recognition be based on the objective and subjective criteria of the ILO Convention No.169 under self-identification, Article 1(2); that this constitutional recognition be also given to the Khoi & San languages; that a Constitutional Amendment be effected with the establishment of Chapter 12A as an additional chapter in the Constitution; and that a Ministry of Indigenous Affairs specifically set up for the Khoi-San within the Constitution, be introduced as a Chapter 12A entity.
	This proposal is a Constitutional matter and should be referred to the Department of Justice for consideration. In considering matters relating to the Khoi-San, Cabinet decided on 03 November 2004 that issues relating to culture, language, land development, natural resources, intellectual property rights, social issues, education, welfare, nature conservation and the environment, has to be dealt with by the line functionary department concerned.  Within this context the Department of Justice and Constitutional Development was tasked to investigate issues regarding first nation status and the possible ratification of international instruments in this regard, taking into account the South African constitutional framework.
It is important to note that the DTA took into account the principles contained in the ILO convention when drafting clauses relating to Khoi-San matters in the TKLB.
Clause 5.1 emphasises the self-identification principle as contained in the ILO convention. Clause 5.1: (a) (i): A community may …  apply … to be recognised as a Khoi-San community if it—

(i) has a history of self-identification by members of the community concerned, as belonging to a unique community distinct from all other communities.

	2.5
	Financial implications 

The Financial and Fiscal Commission (FFC) has noted that the areas with financial implications are indicated in the Bill without specifying the actual costs/finances – adding that the Bill will bear a continuous increase in the spending and the introduction of additional traditional leaders will shift the budget above its normal path. The FFC therefore proposed that the costing is key even before the Bill becomes law.
	It should be noted that recognised traditional leaders are already remunerated and there will thus be no additional financial implications as far as they are concerned.

The Memorandum on the Objects of the Bill makes it clear that it is not possible to predict with any degree of accuracy how many Khoi-San communities and leaders will apply for recognition. Therefore, it is also not possible to predict how many of those who apply will meet the criteria and will be recognised. The recognised Khoi-San leaders will also become public office bearers, similar to recognised traditional leaders. Salaries, allowances and benefits of public office bearers are determined based on recommendations made by the Independent Commission on the Remuneration of Public Office Bearers (Remuneration Commission). The Remuneration Commission must take into account certain factors as prescribed by section 8(6) of the Independent Commission of Public Office-bearers Act, 1997. These factors include the role, status, duties, functions and responsibilities of the office-bearers concerned. Since the senior traditional leaders and senior Khoi-San leaders will perform roles, duties and functions of a similar nature and have similar responsibilities, it could be that their remuneration levels will be more or less the same, if so recommended by the Remuneration Commission.



	3
	TITLE OF THE BILL 

The title of the Bill was considered inappropriate on the basis that: it divides the Khoi & San from other traditional leaders/African people; and that it emphasises leaders as opposed to the broader community. It was recommended that the title be changed to: Traditional, Khoi & San Leadership Bill to minimise this perceived division; 

Traditional Leadership Bill to accommodate the view that Khoi-San leaders are considered traditional leaders and should not be segregated as was the case with the Group Areas Act; African Natives Leadership Bill to make provision for every community that deems itself traditional; African Traditional Leadership to recognise that the Khoi-San are also African; Indigenous People’s Bill to acknowledge that the Khoi and San are indigenous to the Southern African region; and Khoisan Traditional Bill to place emphasis on the Khoi-San community as whole instead of leaders only.
	The DTA is not prescriptive on the title of the Bill, as long as it is indicative of the contents of the Bill. However, it should be noted that the title of the Bill was carefully considered over the years and has changed a few times. The current title is the one that was most acceptable to the majority of people.
With regards to reference to indigenous the following must be considered:

The Constitution provides an extensive framework for the protection, enforcement and advancement of the interests of all South Africans. Many of the rights contained in the Bill of Rights are of relevance for the expression of the identity of communities through culture, religion, language and education. Several rights have a bearing (directly or indirectly) on the Khoi-San communities (as well as other communities in South Africa), including:

· section 9 (equality);

· section 15 (freedom of religion, belief and opinion);

· section 16 (freedom of expression); 

· section 18 (freedom of association); 

· section 25 (property); 

· section 29 (education); 

· section 30 (language and culture); and 

· section 31 (cultural, religious and linguistic communities).

Sections 185 and 186 of the Constitution provides an institutional framework for protecting the expression of community identity through culture, religion and language, and the section 185 Commission plays an important role in the promotion of the rights of communities (including the Khoi-San communities) in South Africa.

Based on the above, one can conclude that there is no need for any part of the South African population (including the Khoi-San) to be accorded any special status, and the classification as “first nation” does not seem to be relevant for South Africa as a country. Furthermore, the recognition of first nation status may even create divisions in our diverse society. It would also seem that the term “indigenous” is vague and open for many different interpretations.

The recognition of the notion of indigenous communities within the African context raises, amongst others, the fundamental question of whether, in post-colonial Africa, a distinction should be drawn between more and less indigenous communities where all the communities in question had been residing in territories which were then subjected to pre-colonial and colonial subjugation.  In this regard, the ILO has said the following:

“In Africa, for instance, there is no evidence to indicate that the Maasai, the Pygmies or the San (Bushmen), namely peoples who have distinct social, economic and cultural features, arrived in the region they now inhabit long before other African populations.”

The SA Human Rights Commission Report of 1999 (p 7) describes this issue as follows:

“In the African context, reference to indigenous peoples in terms of the language of the ILO Convention 169 and other relevant instruments is not adequate.  If the objective of the ILO Convention 169 and other relevant instruments are to be realised the definition needs to be contextualised in order to address the problems and the needs of indigenous peoples in Africa.  Reference to indigenous peoples in Africa in this context should refer to those indigenous peoples in Africa whose rights in relation to other African Indigenous peoples are not adequately addressed."

The term first nation is often used to refer to those indigenous communities who had inhabited a specific territory before the arrival of colonists and the registration of such communities by a colonial power.  Although this notion is appropriate in North America (and in parts of Australasia), it is inappropriate in the African context.  Archaeological evidence indicates that a specific order in time in terms of the settlement of indigenous communities in Africa cannot be said to exist.  Within the South African context, there is no evidence that the Khoi-San communities had settled in parts of what later became the geographical area of 1910 South Africa before the settlement of other indigenous communities.  It has to be concluded that it cannot be said that the South African “vulnerable” indigenous communities should be accorded first nation status. 

As regards South Africa, the ILO Report Indigenous Peoples of South Africa: Current Trends states as follows:

“There is, at present, no accepted South African norm as to the meaning of indigenous.  The term appears twice in the Constitution. Familiarity with South African political discourse suggests that “indigenous” as it is used in the Constitution refers to the languages and legal customs of majority Bantu-language speakers in contrast to those of the minority European settler populations.”



	3
	A concern was raised in relation to the inscription in the Bill’s sub-title, namely, ‘the English text is the official text of the Bill.’ This was understood to render texts in languages other than English ‘unofficial’.
	As has become practice, the English text is usually the one assented to by the President of the Republic and thus becomes the official text for interpretation purposes. All other versions in other languages are regarded as translations.


	4
	PREAMBLE 
A suggestion was made that the preamble to the Bill should include the recognition of Kings and Queens, and not only Kingship and Queenship Councils.

	This proposal is of a technical nature and can be accommodated

	5.1
	Definitions and application

Section 1(1) – “Area of Jurisdiction” - A concern was raised that the definition of this term did not specify whose responsibility it was to determine the area of jurisdiction.
	See Clause: 16(5)(a:)

”The Premier concerned must, by notice in the relevant Provincial Gazette and in accordance with this Act, recognise a kingship or queenship council, principal traditional council or traditional council for such kingship or queenship, principal traditional community or traditional community and define its area of jurisdiction, having regard to the provisions of section 3(1)(b) and (2)(a) in the case of a kingship or queenship: Provided that the Premier must inform the President and the Minister of any recognition of a kingship or queenship council: Provided further that the area of jurisdiction of a traditional council must include the area of a traditional sub-council, where applicable”


	5.1
	“Branch” - It was proposed that this term be changed to ‘clan’ as the Khoi-San community was not a political party.
	The dictionary meaning of the term “branch” is a “subdivision”. In the context of the Khoi-San communities it therefore refers to a subdivision of the main community. It is the DTA’s view that it is the correct term.
Soon after the establishment of the National Khoi-San Council (NKC) in 1999 the then Department of DPLG together with NKC and in collaboration with Khoisan communities did research on the Khoisan communities in South Africa pertaining to the origin and sub-division that developed, leadership and structures of governance and residence and movement of the Khoi-San.

The research found that persons owing allegiance to a specific Khoi-San community did not all reside in the same geographical area as the main community but in different areas away from the main community and intermingled with other people as a result of colonialization. The term “branch” as used in the TKLB, therefore has no connotation to “branches” referred to in party political context. The word “clan” in anthropological context refers to persons who are closely related and has a more limited meaning than the word “branch”.



	5.1
	“Headmen or headwomen” - It was proposed that this term be changed to 

‘Junior traditional leader’.

	The proposed term of “junior traditional leader” has, to the knowledge of the department never been used in any traditional leadership related legislation prior to 1994 or after 1994. This includes both national and provincial legislation.


	5.1
	“Traditional Leader” - ‘Royal leaders’ or ‘hosi, kgosi, inkosi’ were proposed as alternative designations to the term ‘traditional leaders’ as the latter term was a colonial imposition.
	During 2003, when the Traditional Leadership and Governance Act was finalised traditional leaders and their communities rejected designations such as “paramount chiefs, chiefs, headmen, tribes and tribal authorities”. They preferred that indigenous terms should be applied in reference to their leaders and their structures.

Therefore, the terminology used in the Framework Act (and in the TKLB) was generally accepted in 2003. It was also accepted at the time that it would not be possible to include all the customary designations in the national legislation. However, such designations are to be found in some provincial traditional leadership laws. 
Kindly also take note of clause 1(2) of the TKLB which stipulates that nothing contained in this Bill may be construed as precluding members of a community from addressing their leaders by their customary designations.


	5.1
	Section 1(1)(b) - “Khoi-San” - Concerns were raised with respect to the  appropriateness of the term Khoi-San on the basis that: the term was not  originated by the Khoi and the San but a product of colonial and Apartheid 

legislation; and that it was derogative. Furthermore, the limitation of the ‘Khoi-San’ definition to the Cape Khoi, Griqua, Koranna, Nama and the San, hindered the acknowledgement of the Cochoqua, Goranaiqua, Goran Haikona, the Hessequa, Ghainoqua, the Choragoqwe, and the Cobuqua, as entities in the own right.

	The term Khoi-San is a generally acceptable term referring to any person who lives in accordance with the customs and customary law of the Cape-Khoi, Griqua, Koranna, Nama or San people, or any subgrouping thereof. This is in line with advice provided to government by the NKC.

	
	Section 1 (5) - Clarity was sought on why the Bill does not give or mention the status of the Khoi-San as a first nation, and it was insisted that the Bill must recognise the Khoi-San as the first nation in South Africa, in terms of Convention 169 of the United Nations Declaration of the Rights of Indigenous People. In this regard, it was suggested that, in the entire Bill (including the title), the use of the term ‘traditional’ must be replaced by the word ‘indigenous’; and that that this clause be deleted.
	First nation status (as well as indigenous matters) are Constitutional matters and can therefore only be dealt with in the Constitution. 

The Department of Traditional Affairs and the Department of Justice and Constitutional Development jointly developed the “South African Position Paper on Indigeneity and First Nation Status” and came to the conclusion that there are no indigenous people in South Africa as contemplated in the International Labour Organisation (ILO) Convention and the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). South Africa’s point of departure is the principle of non-discrimination and equality before the law. The South African government subscribes to the principle of inclusiveness in its dealings with its citizens and permanent residents including the Khoi-San. To this end, the post-apartheid South Africa should not create a hierarchy of rights amongst its communities as occurred during the colonial and apartheid regimes.
Based on research conducted by the former Department of Provincial and Local Government in the “Discussion Document on Khoi-San Governance Issues, 2007”, the said Department, concluded that “within the South African context, there is no evidence that the Khoi-San communities had settled in parts of what later became the geographical area of 1910 South Africa before the settlement of other indigenous communities.  It has to be concluded that it cannot be said that the South African ‘vulnerable’ indigenous communities should be accorded first nation status.”
Furthermore, the African Commission undertook a research study in 2007 and came to the conclusion that in Africa, there were no people who qualified to be accorded the first nation status or exclusive indigenous status. In the South African context, the only outstanding issue regarding the Khoi-San people is their recognition which is now addressed in the Bill.
The recognition provisions contained in the Bill do not elevate the Khoi-San communities and leaders to a higher status than traditional communities and leaders, nor does it grant any special status (such as first nation status) to them. In terms of the Bill, the recognised Khoi-San leaders will, in respect of their recognised communities, perform the same kind of functions as recognised senior traditional leaders in respect of traditional communities.


	5.1
	There are other terms used in the Bill that were seen to be in need of definition, namely, “Investigative Committee” (as contemplated in Section 12(6)(a)), and “Deputy Traditional Leader” (as contemplated in section 14(1)).
	There is no need to define “investigative committee” in clause 1 of the Bill because each clause where it is used, stipulates clearly what the composition of the investigative committee will be for the particular purpose.
The term Deputy leader is defined under “traditional leader”. Clause 14 dealing with deputy traditional leaders clearly stipulates what is meant by this term.


	5.1
	The Bill was said to be not clear on the question of ‘opting in’ or ‘opting out’ of traditional leadership by communities who do not want to be part of the institution. It was proposed that the Bill should provide for the option not be part of the institution of traditional leadership, as is the case for the Khoi-San (in terms of the Bill, a person is not automatically Khoi-San because they live in a particular area, and this apparently provides a potential template for the recognition of all traditional groupings, which does not rely on the boundaries of the former Bantustans as a default option).A principle of self-affiliation and free choice of membership of traditional leadership would arguably affirm the convergence of two systems of elected, representative democracy, and the indigenous African version of democracy.
	This could be explained through the following: A person who for example is a member of political party A (or who supports party A) lives in an area where the ward councillor is from party B. The question arises whether this person can be forced to affiliate himself or herself with party B? The answer is no. Also, the person who is affiliated with party A lives in a town where party B has the majority seats in the municipal council. The question is whether such a person now can be forced to support party B? Again the answer is no. However, the person is bound by the by-laws issued in the area of jurisdiction of such municipality even though he or she is not a member of party B and is not forced in any way whatsoever to affiliate with party B. Furthermore, Section 18 of the Constitution, 1996, states that everyone has a right to freedom of association while section 21 determines that everyone has the right to freedom of movement. There is no provision in the Bill which prohibits any person to leave a traditional council area, neither is there any provision that forces a person to stay in such an area or to associate himself or herself with the particular structure in the area.

As far as a community as such is concerned, it is important to note that the Bill does provide for the withdrawal of recognition of communities (clause 4) at the request of traditional communities.


	5.1
	It was further observed that the Bill provides for the recognition of Khoi-San 

communities, leaders and councils without reference to territorial jurisdiction, while the rest of other traditional leaders have territorial jurisdiction. Recognition without a concomitant provision for land ownership was deemed meaningless, as the recognition of the Khoi-San cannot be separated from the question of land. In this regard, it was proposed that the process of Khoi-San recognition should also involve the Department of Rural Development and Land Reform; that section 25(7) of the Constitution be changed to accommodate the fact the Khoi & San were disposed of land before 19 June 1913; and that an exception be made to extend land claims to 1652.

	Research conducted by the former DPLG suggests that due to the unique circumstances and past of the Khoi-San, their communities are not confined to a specific geographical area. Khoi-San communities occupy a number of geographical areas that may be situated in more than one province (intermingled with other communities including traditional communities and urban areas). These communities do have a "main seat of office" where the leader of that community resides with the “main community”, yet include one or more smaller communities that recognise such leader but which are situated in other geographical areas. 

Land issues are the line function responsibilities of the Department of Rural Development and Land Reform. The Bill does not deal with issues of land.



	5.2
	Guiding principles 

Section 2(1) – This section emphasizes that traditional leadership structures must transform and adapt customary law and customs relevant to the application of the Bill (when it becomes an Act) so as to comply with the relevant principles contained in the Bill of Rights in the Constitution, in particular by … (here the CRL Rights Commission proposes the insertion (d) promoting and protecting the rights of cultural, religious and linguistic communities).
	It is believed that the proposal made by the CRL Rights Commission is actually a responsibility of that Commission. In exercising that responsibility the Commission can work with traditional and Khoi-San leaders. 
The functions and roles of traditional leaders, their councils and houses of traditional leaders as contained in the Framework Act, the Bill, the National House Act, Municipal Structures Act, SPLUMA and various provincial laws are of an advisory, facilitative, supportive, co-operative and participatory nature. These functions and roles do not include executive and legislative powers. It is clear that the intention of these pieces of legislation is for traditional (and in future, Khoi-San) leadership to complement the role of government. Therefore, although government has demonstrated its intention to retain and recognise the position and status of traditional (and now) Khoi-San leadership, it has changed their pre-colonial and colonial roles and standing. This is to ensure that there is no contestation of authority between the institution of traditional leadership and the state. The three spheres of government are given the responsibility to govern the Republic allowing the institution of traditional leadership to support them in the execution of its functions. 


	6.1
	Traditional and Khoi-San communities 

Reference to the Khoi-San as a ‘community’ was deemed problematic because it distorted their status as a nation.

	See comments above.

	6.1
	Section 3(1) – This section sets out the criteria for the recognition of kingship or queenship, traditional community, headmanship or headwomanship and provides that traditional communities that are grouped together may be recognised as a kingship or queenship if they fulfil certain criteria. There was a concern that the ‘grouping together’ seeks to introduce the ‘deceitful manoeuvres’ contained in both the Native Administrative Act of 1927 and the Black Authorities Act of 1951 that saw African communities being coerced to form tribes under illegitimate chiefs.

	This is the same wording that is used in the existing Framework Act. It means that a kingship or a queenship cannot exist of only one traditional community, but can only be considered for recognition if it consists of more than one such community. This does not mean that people are forced to stay in a particular area or forced to pay allegiance with other groups to a specific traditional leader.

	6.1
	Some Khoi-San communities and individuals rejected the recognition criteria on the basis that: the Khoi-San were the first nation and therefore did not need to apply for recognition;  the Khoi-San are already recognised in the Constitution in terms of Chapter 12; there were no recognition criteria for other ethnic groups, and the National Khoi-San Council (NKC) when it was established; the recognition criteria do not take into account the historical realities of the Khoi-San (namely that their culture, distinctiveness and uniqueness were bastardised by colonialist and the Apartheid regime over four centuries), an oversight that can be corrected by adopting a restorative approach (meaning the restoration of Khoi-San heritage sites, languages and territories) that will address the root causes of Khoi-San vulnerability in line with the Constitution; and that the Khoi-San were not in a position to locate themselves geographically to fulfil the criteria for recognition. It was therefore recommended that the words ‘history or proven history’ (section 3(1)(e)) be deleted from the Bill.

	See items above regarding first nation status. Although the Khoi-San communities and their leaders occupy an important place in African life and, historically, in the body politic of South Africa, there has never been formal statutory recognition for the Khoi-San. The TKLB for the first time will provide for such recognition. Therefore, the criteria provided for in the TKLB are to ensure that only legitimate persons and communities qualify for recognition. Traditional leadership positions also specify criteria for recognition (clause 7).
It is not entirely clear what is meant with a restorative approach. Nonetheless, any community with a real history of existence should not find it difficult to meet the criteria. There are similarities with the criteria for traditional communities while the differences will include the fact that the Khoi-San do not necessarily occupy specific geographic areas as groups, and of course the customary laws and customs are different.

	6.1
	For those who accepted criteria for recognition, it was not considered appropriate for the Premier to have decision-making powers on recognition (and withdrawal of recognition) as this would place the Khoi-San in a vulnerable position. Historical evidence was cited in respect of the inconsiderate attitude of some Premiers towards Khoi and San communities. It was recommended that: these powers be vested in the President of the Republic; the national Minister; in the traditional leaders themselves; or in a Commission of ‘natives’ selected from all nine provinces with all the know-how and expertise. It was urged that if the Premier remains vested with decision-making powers on recognition, there must be a clause that requires him/her to take into account the forces of history the Khoi-San were subjected to, should this be a reason for failing to meet any of the criteria. Where a community is refused recognition, there should be an appeal mechanism for administrative review.

	The Bill must be read in full to understand the recognition process relating to the Khoi-San. The initial recognitions will not be done by the Premiers but by the Minister based on advice of the envisaged Advisory Committee on Khoi-San Matters. This Advisory Committee will include persons who are experts in Khoi-San customs and customary law. In fact, the Bill makes provision for a public participation process relating to the appointment of the members of the Advisory Committee. However, as is custom in most laws that provide for Commissions and Committees of this nature, the Advisory Committee will have a limited lifespan (which can be extended). It is only once the Advisory Committee has completed its term and the Minister has considered the recognition of all communities and leaders during the term of the Advisory Committee that the responsibility will move to the Premiers.

	6.1
	Section 3(1)(d) - This section provides that traditional communities that are grouped together may be recognised as a kingship or queenship if, among other things, they recognise as their king or queen, a specific recognised senior traditional leader who, in terms of custom and customary law, is of a higher status than the other senior traditional leaders. It was submitted that this provision is deliberately ambiguous: it does not clarify the ‘customs and customary law’ in terms of which traditional communities should apply the recognition, and what is meant by ‘higher standing than the other senior traditional leaders.’

	“Higher status than other senior traditional leaders” means a senior traditional leader who is regarded of higher genealogical ranking/status than the other senior traditional leaders that will qualify to be recognised as the king/queen. The king/queen will be the person with higher social ranking determined by the genealogical ranking he/she occupies in relation to the other senior traditional leaders.
It should be noted that customs and customary law is unique to each community and for this reason cannot be citied in the Bill. It is the responsibility of each community to provide details of the customary law applicable to them during the application process. 



	6.1
	Section 3(1)(f) – In terms of this section, traditional communities that are grouped together may be recognised as a kingship or queenship if, among other things, they have a system of traditional leadership at a kingship or queenship level. There was a concern that this provision signals the end of evolution of traditional communities to a kingship/queenship level in that if this group of traditional communities do not have a system of traditional leadership at a kingship/queenship level, then they cannot apply for recognition as kingship/queenship. It was therefore suggested that this section be removed from the Bill.

	Any kingship/queenship must have a proven history of existence and “new applications” will have to show a proven history where more than one traditional community and leader had subscribed to the authority of such applicant in the historical past. Communities that have a proven history of existence, from a particular point in time up to the present, distinct from principal traditional communities and other traditional communities and a system of traditional leadership at a kingship or queenship level may apply for recognition. The Bill therefore does not exclude new applications and does not have a cut-off date for such applications.

	6.1
	Section 3(4)(c) – This subsection provides that a community may be recognised as a traditional community if it, among other things, recognises itself as distinct traditional community with a proven history of existence, from a particular point in time up to the present, distinct and separate from other traditional communities. An objection similar to that expressed in respect of section 3(1)(e) pertaining to the recognition criteria for Khoi-San communities, was raised. It was argued that groupings who were subjected 

to decades of government manipulation during the processes of Bantustan 

consolidation are unlikely to be able to demonstrate ‘a proven history of existence’ that is ‘distinct and separate.’

	As mentioned earlier, legitimate communities do have a history of existence and should not find it difficult to prove such history. This should be evident from the fact that there are more than 800 recognised traditional communities in the country.

	6.1
	Section 3 (8) (a) – This section provides that a portion of a traditional community that meets the appropriate recognition criteria may request the relevant traditional council to apply to the Premier concerned for the recognition of this portion as a headmanship or headwomanship. It was proposed that the Royal Council, rather than the traditional council should make the application. This would require the insertion of a definition of Royal Council as close relative to the King or Queen, Principal Traditional Leader and Senior Traditional Leader, who are close uncles and aunts who are related through bloodline.

	It should be noted that this relates to the recognition of the entity (headmanship/ headwomanship) and not the recognition of the person as a headman/ headwoman. In the case of the recognition of the person where it concerns a hereditary position the person is identified the royal family in question. In instances where the position is not hereditary the person who is to assume the position of headman/ headwoman must in terms of customs and customary law be identified by the community. Therefore the royal family and/or community is already involved in the identification or election of the leader.
In the case of the recognition of the entity (headmanship/ headwomanship) the community is still involved in the sense that a portion of that community may request the recognition of such entity. Such request is to be submitted to the next level entity which is the traditional council.


	6.1
	Section 5(1)(a) – This section provides that a community may apply to the Premier concerned to be recognised as a Khoi-San community if it meets certain criteria, including a history of self-identification by members of the community concerned, and a proven history of coherent existence of the community from a particular point in time. It was objected that such criteria penalise the Khoi-San for having been forcibly labelled Coloured, while also failing to take into consideration the unique and violent nature of apartheid on the Khoi-San. It was proposed that these criteria should instead reflect the historical trajectory of the Khoi-San community within the South African 

historical context, including the consideration that the apartheid system outlawed their culture and forced them into becoming labourers and farm workers. In this regard it was suggested that the Khoi-San community recognition criteria be amended to take a restorative approach, using the Status Quo reports as a guiding standard.
	To emphasise again, criteria are necessary to ensure that only legitimate communities and leaders are considered for recognition. 

	6.2
	Traditional and Khoi-San leaders 

Section 7 (1) (b) - The Bill allegedly recognises only two Khoi-San leadership positions - Senior Khoi leader and branch head – and is silent on other positions such as Kingships and Queenships, while it recognises four level of leadership for other African traditional communities. This is viewed as discriminatory and perpetuating social inequality as these different levels of recognition also imply huge income gaps between the various positions.

	The clauses of the Bill that deal with kingships and queenships are applicable to traditional communities. It should be noted that the original Framework Act of 2003 did not make provision for kingships and queenships, and therefore also not for kings and queens. The relevant clauses of the Framework Act were only inserted in 2009 after research was conducted and evidence was found by the Nhlapo-Commission that there were indeed kingships amongst the traditional communities.  At this stage, no evidence has been provided that would conclusively prove that there were or are Khoi-San kingships. During consultations on the TKLB no Khoi-San community could provide such evidence. In fact, numerous commentators from Khoi-San decent said that there were never any Khoi-San kings or queens. This however does not mean that future research and evidence may not provide such evidence.



	6.2
	It was therefore recommended that there must be no more than 10 percent difference in the income gap between the highest and lowest paid leadership positions.
	This Bill does not regulate the remuneration of traditional leaders. This is the responsibility of the Independent Commission for the Remuneration of Public Office-Bearers in terms of existing legislation.



	6.2
	The position of Senior Khoi leader was also understood to be improper, allegedly because throughout the history of the Khoi-San communities there were Paramount Chiefs, which were regarded as Kings and Queens.
	During consultations on the TKLB, various commentators referred to various terminology used in the past; thus not only paramount chiefs. The term “senior Khoi-San leader” was proposed many years ago and was supported by the NKC.



	6.2
	Another concern raised in relation to the recognition of the branch head position related to its relationship to the existing traditional community, namely whether the branch head will be able to pay allegiance to the existing Senior Traditional Leader.

	The position of branch head applies to Khoi-San communities and not to traditional communities.

	6.2
	Section 8 (a) (ii) – This clause provides for the relevant royal family to, whenever the position of a king or queen is to be filled or the successor to a principal traditional is to be identified, apply to the President or relevant Premier for the recognition of the person identified to fill the position. There was a recommendation that the application be lodged with the Advisory Committee on Khoi-San Matters.

	As mentioned above, the position of king/queen is applicable only to traditional leadership.  The Advisory Committee on Khoi-San Matters as provided for in the Bill will assist government with the recognition process in respect of Khoi-San communities and leaders. Therefore, applications for the recognition of kings/queens cannot be considered by the Advisory Committee.

	6.2
	Section 9 (1) (a) – This sub-section provides that the recognition of a king or queen, principal traditional leader, senior traditional leader, headman or headwoman, must be withdrawn if he or she has been convicted of an offence with a sentence of imprisonment for more 12 months without the option of a fine. It was submitted that this section needs to clarify whether this should apply before or during the reign. It was also proposed that the sanction period should be more than two years’ conviction without an option of a fine.

	It applies to both. See clause 8(2)(a) – it cross-references to clause 9(1) thus meaning that this disqualification will also apply in the case where a successor to a position is to be identified.  Also see clause 12(1)(a), 13(1)(a) and 14(1). The same applies to the recognition of Khoi-San leaders.

	6.2
	Section 11 (3)(b)(ii) – This section provides that, after following the relevant procedures, the Premier may withdraw the recognition of the relevant senior Khoi-San leader or branch head, or refuse to withdraw such a recognition. It was proposed that the National House of Traditional Leaders should instead resolve this through its dispute resolution mechanisms.

	It is common practice in law and legislation that when the authority to do something is assigned to a specific person/position, it is also that person/position that has the authority to undo the specific act.

	6.2 
	Section 14 (1) – This section provides that any king, queen, principal traditional leader, senior traditional leader, headman or headwoman who occupies a hereditary position must, with the concurrence of the relevant royal family and within the stipulated period (60 days), identify a deputy to act in his or her stead whenever he or she becomes a traditional leader, elected as a member of a provincial legislature, National Assembly, National Council of Provinces, full-time member in any house of traditional and Khoi-San leaders, or is employed on a full-time basis by any employer. It was proposed that it should not be mandatory or compulsory, but optional for the traditional leader to appoint a deputy. In this vein the word ‘must’ is recommended for change to ‘may.’

	The DTA is of the opinion that a traditional leader who occupies any position cited in clause 14, cannot adequately perform his/her functions as a traditional leader for example the traditional leader’s community may be located in Limpopo while such leader may be employed as a member of Parliament in Cape Town, thus residing away from his/her community. For this reason and to ensure the proper functioning of his/her traditional community, a deputy must be appointed to perform the functions that are attached to the relevant position.

	6.2
	Section 15(2) – This section provides for the Minister, after consultation with all Premiers, to determine the resources to be made available to traditional and Khoi-San leaders, as may be necessary to enable them to perform their functions effectively. It was proposed that it should not be the prerogative of the Minister to determine the resources, but should be compulsory for him to ensure that there is uniformity in respect of tools of trade for traditional leaders.

	If the clause is to be amended by making it compulsory to determine resources, it should also be considered to make provision for the regular review of any such determination.
The Independent Commission for the Remuneration of Public Office Bearers (the Commission) was created by and operates under the provisions of the Independent Commission for the Remuneration of Public Office Bearers Act, 1997 (Act No. 92 of 1997) (Commission Act) and is obliged to make annual recommendations relating to the salaries, allowances and benefits, as well as resources required by Public Office Bearers (POB) to enable them to perform their respective duties effectively. Based on these recommendations the President, by means of a proclamation, has to determine the salaries, allowances and benefits of public office bearers. In the case of resources it is not required that a determination by the President be made. 

The DTA developed a framework for the provision of enabling resources to traditional leaders, taking into account the recommendations made by the Commission.
This framework was adopted by the CoGTA MINMEC in September 2013 and referred to MECs for implementation. Provinces were requested to develop manuals setting out the exact enabling resources appropriate for qualifying traditional leaders and to ensure that these minimum standards are implemented with effect from 1 April 2014. The framework is intended to manage the cost of the tools of trade and to ensure uniformity in the provisioning of tools of trade.

In terms of this framework the following tools of trade are addressed:
· Accommodation and furniture;

· Security;

· Special needs facilities;

· Basic office infrastructure;

· Reading Material;

· Study Assistance;

· Support Staff;

· Official travelling facilities; and
· Reimbursement for expense.


	6.3
	Traditional and Khoi-San councils 

Section 16(2)(c)(i) &(ii) – Many members of the public criticised the determination that membership of a kingship or queenship council, principal traditional council or traditional council should comprise 60 percent of traditional leaders and members of the traditional community selected by the relevant traditional authority, while 40 percent of the members are elected. It was said that this amounted to a dictatorship. It was suggested that this should be vice-versa, with 60 percent of members elected, and 40 percent selected, for the reason that traditional authorities are numerically 

inferior to community members. In other words, there was no test case indicating that traditional leaders and royal families constitute larger portions of traditional communities and thus have latitude to select more people to councils than those elected by communities. Some of those who accepted the formula felt that the 40% to be elected must have historical experience from the Khoi and San communities. It was further suggested that this clause should also consider the gender dimension.

	Following the 1994 elections, the new government embarked on a course to transform the institution of traditional leadership. It was the vision of government, therefore, to transform and support the institution of traditional leadership in accordance with the constitutional principles of democracy and equality. The critical challenge was to transform “old order authority structures” into “new order authority structures” in accordance with the Bill of Rights and the stipulations of Chapter 12 of the Constitution. To this end the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003) [Framework Act] was promulgated.

 The constitution of “tribal authorities” as they were known at the time, were not uniform in respect of the processes relating to the composition of such authorities, the number of members and the persons qualifying to be such members. Furthermore, there were no provisions for gender equality or the election of members. Members were basically selected by the relevant “chiefs”.
The provisions of the Framework Act transformed the constitution of traditional authority structures (traditional councils and kingship/queenship councils) by providing that:

The membership of a kingship/queenship or traditional council comprises:

· a 60% selected component which must consist of:

· the king/queen or senior traditional leader (who will be an ex officio member and chairperson of the council);

· traditional leaders; and

· members of the traditional community.

(In terms of the TKLB the selection of members in the case of kingship/queenship councils must be done by a forum designated from royal family members of not less than 5 and not more than 10 to assist the king/queen in the selection).

· a 40% component consisting of members elected democratically (introducing community participation through the election of members).
·  at least one third of the members of a council must be women (if this is not possible, a lower threshold may be determined).

After the commencement of the Framework Act, an analysis of the reconstitution of the former “tribal authorities” into traditional councils indicated that there were still differences in respect of the composition of such councils. Different methods were used to determine the number of members and this meant that there was still not overall uniformity. The election and selection processes also differed between provinces. In some instances the elections were conducted by the IEC, in other instances they were conducted by the provinces themselves and in some instances community meetings (lekgotla/imbizo/pitso) were held.

The Framework Act was amended in 2009 and determined that:

· a traditional council consists of the number of members determined by the Premier by formula published in the Provincial Gazette, after consultation with the provincial house and in accordance with the guidelines issued by the Minister by notice in the Gazette. (The Minister issued the guidelines under Government Notice 354 of 21 April 2011. The guidelines were amended under Government Notice No. 397 of 15 May 2015).

· The number of members of a kingship/queenship council must be determined by the Minister after consultation with the kingship/queenship by formula published by notice in the Gazette. (The DTA developed a formula and is currently in the process of consulting the kingships/queenships).


The main purpose of the guidelines was to enhance uniformity with regard to the number of members of traditional councils as well as to ensure the equitable representation of headmen/headwomen, members of royal families and members of the communities. It furthermore allows the senior traditional leaders a certain amount of discretion in the representation ratio of royal family members and community members. It also aims to ensure the effective and efficient functioning of these councils, as well as the cost-effectiveness and affordability thereof by providing a minimum (18) and maximum (50) number of members. These guidelines also made provision for two options in this regard, based on the number of recognised headmen/headwomen within a traditional community or the estimated population of the traditional community.

The formula to be used for purposes of the composition of kingship/queenship councils was designed in such a manner that it:

· ensures representivity of the royal family, senior traditional leaders and community members in the 60% component of these councils;

· ensures a geographical representation of the relevant senior traditional leaders under the particular kingship/queenship. To achieve this goal of geographical representation the local municipal areas where traditional communities are resident are used as constituencies;

· limits the number of members to ensure the effective and efficient functioning of these councils; (if all senior traditional leaders are to be members, there are instances where the 60% component will consist of more than 300 members); and

· ensures the cost-effectiveness and affordability of these councils.

In considering changing the ratio of 60%:40% to for example 50%:50%, one must be conscious of the possibility that the cultural element of traditional councils may be negatively affected if the democratic component constitutes a larger or the same portion than the customary component. Government, in terms of the Constitution, has an obligation to protect the institution of traditional leadership and it’s customs and customary law. 



	6.3
	Section 17(1)(b) – This section empowers the Premier to determine, after consultation with the main traditional council, the number of members, which a traditional sub-council should consist of. Some members of the public felt that the Premier cannot determine the size of the sub-council.


	The Premier can only determine the number of members after consultation with the main traditional council.



	6.3
	Sections 19(2)(b) & 20(2)(b) – These sections provide that a kingship or queenship council or principal traditional council and a traditional and Khoi-San council must have its financial statements audited by the Auditor-General and submit such audited statements to the Premier within one month from the date of receipt thereof.
The Office of the Auditor-General of South Africa (AGSA) was concerned about these requirements because (a) the current wording of the Bill does not give the AGSA any discretion to decide which councils will be audited (b) Due to the small size and few activities of some of the councils, it is not cost beneficial for them to be subjected to an audit (c) there are more than 800 established traditional councils, and the AGSA does not have the capacity to audit all the traditional councils (d) the Bill prescribes a very 

short timeline of submission to the Premier (one month from the date of receipt), which is interpreted to mean that the auditor’s report must be signed and issued within one month of receipt of financial statements – which provides the AGSA with a very short period of time to complete the audit (e) the Bill does not specify the periods that the AGSA is expected to audit, e.g. will it be retrospective and include all years not previously audited, or only prospective – an issue that must be considered in the context of a large number of councils that have never submitted financial statements for audit and a backlog that exists for many years (f) there are also existing legislation at national and provincial level that are not clear in terms of financial statement preparation and the auditing thereof e.g. the national legislation requires the preparation of financial statements while provincial legislation requires the preparation of accounts – which makes it unclear whether the Bill will replace the existing legislation or whether the existing legislation will remain.
In light of the above, AGSA recommended that (a) existing legislation should either be retracted or contradictions should be eliminated (b) national legislation should make a distinction between those councils for which complete financial statements are required and those for which limited accounts (e.g. statement of income and expenditure) will be sufficient – a distinction that could be based on whether a council has assets and liabilities other than a bank account and who the users of the financial information are (c) when financial statements are required the specific financial reporting that should be applied should be specified (d) when a statement of income and expenditure is required it should be specified that the statement should be prepared on the cash basis, and a specific format or template should be provided for councils to complete (e) audit requirements should be clarified, and legislation should clarify whether an audit or for example agreed upon procedures should be performed on statement of income and expenditure (f) the legislation should deal with a mechanism to make the financial information publicly available, as a minimum to the national and provincial CoGTAs as well as the community members of each specific council. 

The AGSA also suggested that, at this stage, the Bill removes reference to the AGSA and merely state that traditional councils will be audited without reference to who will conduct the audit. 


	The DTA welcomes any proposals that will improve the content of the Bill.

The clauses in the Bill that deal with auditing and general financial matters were drafted in consultation with National Treasury. National Treasury proposed that the auditing be done by the AG. It should be noted that the provincial legislation of the Eastern Cape, Free State, Gauteng, KZN, Limpopo, North West and Northern Cape already require auditing by the AG. The TKLB therefore does not introduce a new principle in this regard.
Officials from the AG did discuss their concerns with the DTA during 2016. National Treasury was made aware of the concerns and has instructed a service provider to investigate the matter and to make recommendations in this regard. It is therefore respectfully proposed that National Treasury be requested to address the Portfolio Committee on the outcome of the service provider’s investigation and that the AG’s Office be invited to provide more clarity on their concerns.
It is furthermore proposed that the AG and National Treasury, as experts on this matter, be requested to prepare appropriate amendments to clauses 19(2) and 20(2) of the Bill, and if necessary to clause 23(3).

Subject to the Portfolio Committee’s consideration of the above-mentioned comments and the advice of National Treasury, the DTA has no objection to this proposal.

	6.3
	Section 23 (2) – This sub-section was criticised for attempting to usurp all control and power from the traditional community and give it to the Premier/Government – thus compromising the autonomy and independence of the traditional community.

	Government is of the view that the appointment of staff to support traditional councils should be subject to a measure of accountability and uniformity therefore the Premier has specific duties in this regard.

	6.3
	Section 23(3)(b) - This sub-section provides that, for the purposes of the management of any traditional council account, a Premier may, in consultation with the relevant Provincial Treasury, determine, among other things, (i) the financial systems and controls applicable to such account; (vii) the reporting requirements applicable to such account. The AGSA was concerned that the Bill does not address the following critical matters (a) the financial year and therefore the year-end date that is applicable to the 

‘account’ for financial reporting purposes (b) the period of time within which financial statements should be submitted to the AGSA for audit (c) the financial reporting framework that should be applied.

	It is proposed that National Treasury provide the Portfolio Committee with advice on these matters. The DTA has no objection to the amendment of the clause to further improve it.

	6.3
	Section 24 (6) (a) – It was deemed inappropriate for the Premier to be given powers to monitor partnerships and agreements as contemplated in Section 24 of the Bill. It was suggested that this should be the prerogative of the people or community.
	The provision does not take away the prerogative of the people (communities) and councils to monitor partnerships. Monitoring by the province (Premier) seeks to ensure that the interests of the community are safeguarded. As stated in the clause, the purpose is to ensure the effective and efficient implementation of the partnership or agreement. Government has an obligation to provide the necessary support (technical and otherwise) to both the institution and the communities especially since some partnerships and agreements could be quite complex in nature.
Furthermore, if communities were to monitor partnerships on their own, the question will be which structure will do so and what would the requirements/mechanisms be. It should be remembered that government has an oversight role.



	
	Section 25 (1) – This section provides for national and provincial government departments to provide, on an optional basis, a role for a kingship or queenship council, principal traditional council, traditional council, Khoi-San council, traditional sub-council and traditional and Khoi-San leaders, provided that such a role may not include any decision-making power. It was proposed that it should be mandatory for national and 

Provincial government departments to allocate this role, and therefore the word ‘may’ should be changed to ‘must.’ There was also a concern that the qualification around decision-making power would be meaningless when this section is implemented in practice, since no mechanisms have been included for government to monitor whether traditional institutions are making decisions that should actually be made by government.

	National and provincial departments administer various laws and have to determine whether any roles in respect of the functions contained in such laws, can be provided to traditional and Khoi-San leaders. Therefore the TKLB cannot provide such roles (or amend the relevant laws). The functions and roles of traditional leaders and councils as contained in the Bill are of an advisory, facilitative, supportive and participatory nature. Legislation governing traditional leadership is intended to complement the role of government and since decision-making is a responsibility of government in terms of the relevant laws, such decision-making powers cannot be assigned to traditional and Khoi-San leaders.

	
	 It was also submitted that this section does not provide sufficient guidance on what roles can be given to traditional leaders and councils and what procedures should be used to do so – which is contrary to the principles of administrative law. In stating that the roles can be given in respect of ‘any’ of government functions, the section was also deemed to leave the nature and extent of these functions completely open to interpretation.
	The DTA does not agree with this comment. Clause 25(1) determines that roles may be provided through legislative or other measures. In other words, departments can propose amendments to their laws in order to allocate roles or if their legislation already contains enabling provisions, use such provisions to allocate roles. They may even make use of policy directives or agreements, to allocate roles.


	7
	National House of Traditional and Khoi-San Leaders 

Section 28 (3) – This section provides that at least a third of the members of the National House must consist of women: Provided that this requirement cannot be met, the Minister must, after consultation with the Premiers concerned and the relevant provincial houses, determine a lower threshold in respect of the representation of women in the National House. It was proposed that this clause be redrafted to read as follows: of the three persons who are senior traditional leaders or senior Khoisan leader elected by each province to represent them in the National House, one of them should be a female senior traditional leader/Senior Khoisan Leader, to the extent to which they are available.

	It is respectfully suggested that the clause, as it reads at present, by implication already requires that provincial houses ensure that one of their representatives is female.

	7
	Section 34 – This section provides for the elections, powers, functions and conduct of the Chairperson and deputy Chairperson of the National House of Traditional and Khoi-San leaders. It was proposed that an additional clause 34 (13) be inserted as follows: 

(a) A Chairperson or Deputy Chairperson may be removed from office by the House, by a vote supported by a two thirds majority of the full complement of the membership of the House, and thereupon such chairperson or deputy chairperson must vacate his/her office subject to subsection c, 

(b) A chairperson or a Deputy Chairperson may be removed from office by the House on the grounds of misconduct, incapacity or incompetence, subject to subsection c (c) A decision to remove a chairperson or a deputy chairperson must be based on a finding to that effect by an investigative committee appointed by the House. However, there was a concern that the Khoi-San would be outnumbered in the House at a ratio of approximately 10 to 1. It was therefore recommended that there be two separate National Houses, or alternatively, a special voting formula to offset the perceived imbalance. 
	The proposed clause currently exists in the National House of Traditional Leaders Act 22 of 2009. During consultations on earlier versions of the Bill, the DTA was requested to remove the particular clause since it made it possible for a chairperson or deputy chairperson to be removed easily without sufficient reason.

Nonetheless, if the Portfolio Committee supports the proposal the DTA will draft an additional subclause to give effect thereto. However, in such instances it would be preferred that the investigative committee be appointed by the Minister to avoid a situation where members of the National House who may have a personal interest in having the chairperson or deputy chairperson removed, serve on the investigating committee. 
The comment regarding the Khoi-San representatives being outnumbered is not clear.

	7
	Section 35(2) – This clause provides for the Minister to determine that certain members are full-time members of the National House. It was proposed that the Bill compels the Minister to show good cause for such a decision to avoid abuse of exercise of power.

	It should be noted that the Bill requires of the Minister to determine the full-time members after consultation with the National House. The National House will therefore be involved in any decision in this regard.

	7
	Section 36(1) – This section lists the duties of the National House of Traditional Leaders. One of these is to (a) cooperate with the provincial houses to promote, among other things, (viii) the transformation and adaptation of customary law and customs so as to comply with the provision of the Bill of Rights in the Constitution, in particular by … (here the CRL Commission proposes the insertion (dd) promoting and protecting 

the rights of cultural, religious and linguistic communities).

	Please refer to our earlier comment above.

	7
	 Section 43 (1) – This section provides for the National House to submit, annually, a report to the Minister in respect of its activities and programmes for the preceding financial year. The Minister must approve the report and submit it to Parliament. It was proposed that the word ‘approved’ be replaced by the word ‘note’, so that the clause reads as follows: The National House must by no later than 30 June of each financial year, submit to the Minister a report in respect of the previous financial year, complying with the provisions of subsection (2), in respect of activities and programmes and must, within 30 days after the Minister has received the report, table it in Parliament.


	In the case of Chapter 9 institutions which are created by the Constitution, such institutions report directly to Parliament and therefore submit their annual reports directly to Parliament.  However, statutory bodies created in terms of other laws, report to specific Ministers and therefore their annual reports should be approved by such Ministers before being submitted to Parliament. The relevant Minister is therefore the authority responsible for the particular statutory body.  


	7.1
	COMMISSION AND ADVISORY COMMITTEE 

A concern was expressed that the Bill imposed discrimination by giving the non-Khoi-San Africans a high class Commission and the Khoi-San Africans a low class Advisory Committee. It was recommended that both the non-Khoi-San and the Khoi-San get a Commission of equal standing in all respects. 

It was observed that the Commissions put in place to assist the government with traditional disputes resolution (Ralushai, Kgatla and Nhlapho Commissions) have reportedly been ineffective thus far due to conflicts of interest. The Commissioners allegedly have interest (including mining interests) in the land of the people whose leadership disputes they intend to resolve.

	Since the Framework Act already makes provision for a Commission (which provisions have been repeated in the TKLB), it was decided to provide a different name to the Khoi-San related body to avoid any confusion, The name of the body is therefore not important; what is important is the functions of the body. There is nothing in the Bill that would seem to indicate that the one body is of a higher standing than the other. In fact, both the Commission and the Advisory Committee make recommendations and do not have decision-making powers. Both are specialised bodies, dealing with specific communities. The Advisory Committee on Khoi-San Matters will assist government with the recognition process in respect of Khoi-San communities and leaders. It will therefore be a specialised body with a unique function. One of the differences between the CTLDC and the proposed Advisory Committee is that the CTLDC consists of persons who are knowledgeable of customary law, customs and the institution of traditional leadership, while the Advisory Committee will consist of persons who have qualifications or experience in or knowledge appropriate to anthropology, the history relating to the Khoi-San, and the customary law, customs and the institution of Khoi-San leadership. The CTLDC’s term of office will soon come to an end, while the Advisory Committee will only be established once the Bill is enacted. Furthermore, provision is made for public participation with the appointment of members of the Advisory Committee (the public will be invited to nominate persons to be considered as members); there is no such requirement in respect of the appointment of the members of the CTLDC.
The DTA cannot comment on this.

	8.1
	Commission on Traditional Leadership Disputes and Claims 

Section 51 – A new sub-clause (3) is proposed for insertion in this section as follow: if after the expiry of the term of the Commission, there are outstanding claims and disputes, the Minister, after consultation with the President, may extend the term of office for the Commission. The Premier may, after consultation with the Minister, appoint a committee to investigate and finalise disputes and claims, subject to the term of Office of the Commission.
	The Bill already makes provision for the extension of the term of office of the Commission - see Clause 56(4):

“Subject to subsection (5) the Commission—

(a)
may only investigate and make recommendations on those disputes and claims that were before the Commission on 1 August 2010; and

(b)
must, subject to section 70(10), complete the matters contemplated in paragraph (a) within a period of five years, which period commences on the date of appointment of the members of the Commission, or any such further period as the Minister may determine.”

It also already makes provision for provincial committees [see clause 58(1)] and for a process on how to deal with claims that are not to be dealt with by the Commission [see clause 56(8)].


	8.2
	Advisory Committee on Khoi-San Matters 

It was urged that: The Advisory Committee be independent and without bias; the Khoi-San Council be part of the Advisory Committee; and that the Advisory Committee must not just be academics but need to include members of the provinces that do have an in-depth study, oral history and knowledge of the Khoi-San history and leadership. 

It was also submitted that, instead of an Advisory Committee, a Statutory Commission with similar terms of reference to the Nhlapo Commission be appointed, subject to recommendation from Khoi-San people’s representatives regarding the composition and mandate of such a Commission.


	Please refer to our comments above.

In addition, kindly note that no person who can apply for recognition as a Khoi-San leader may be a member of the Advisory Committee for obvious reasons, Therefore, since it is expected that members of the National Khoi-San Council will apply for recognition; they cannot be members of the Advisory Committee.

	9
	GENERAL PROVISIONS (REGULATIONS, DELEGATIONS, TRANSITIONAL) 

Section 69 (3) – This clause provides that the Minister may take the necessary steps to ensure that the provisions of the Bill are met. It was suggested that ‘may’ should be changed to ‘must.’ 

Section 70 – This section describes a process for the transitional recognition of pre-existing community groups, councils and leaders. It has been argued, particularly by the Land and the Accountability Research Centre of the University of Cape Town, that the transitional process uses as its building blocks the so-called ‘tribal’ structures that were defined in law by successive undemocratic governments. It was recommended that these transitional provisions be scrapped ‘as they legitimate apartheid tribal authorities and cover up their failed transformation under the Traditional Leadership and Governance Framework Act dispensation.’
	The DTA does not support this proposal. The Minister must have discretion and he or she will be guided by the report referred to in the clause. If such report indicates that no action is required, it will create a problem if the clause says the Minister “must” take steps. 
One of the purposes of transitional provisions is to determine what becomes of existing structures. If there are no transitional provisions, the structures will simply disappear. Since these structures exist in one form or another (whether in compliance with the provisions of the Framework Act or not) it is crucial that transitional provisions spell out how they are to be accommodated in the new law and which requirements they must meet (where necessary). It is acknowledged that some structures did not comply with the provisions of the Framework Act; it is for this reason that the transitional provisions of the TKLB are much more detailed and specific and even makes provision for the Minister to take the necessary steps to ensure that these structures now meet the statutory requirements. The DTA therefore does not agree with the comment.
Views that existing laws and the Bill re-entrench tribalism and divide citizenship are not supported because people who reside in traditional communities do so by choice, knowing fully how the system of traditional leadership operates. Many of these community members leave the areas to work in urban areas but return upon retirement to reside within their traditional communities. Furthermore, section 18 of the Constitution, 1996, states that everyone has a right to freedom of association while section 21 determines that everyone has the right to freedom of movement. There is no provision in the Bill which prohibits any person to leave a traditional council area, neither is there any provision that forces a person to stay in such an area or to associate himself or herself with the particular structure in the area.
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	CODE OF CONDUCT 

It was proposed that the heading of this schedule should be: “Code of Conduct for members of Houses/Councils.”

	The DTA supports this proposal.


	12.1
	Amendment of the Local Government: Municipal Structures Act, 1998 

Section 81(2)(g) is added to provide that the election and nomination of traditional and Khoi-San leaders for participation in municipal councils must commence at least one month prior to the date of election of a municipal council and must be completed prior to such date. The South African Local Government Association was of the view that it is very important that the term of office of the municipal councillors and the participating traditional leaders coincide, in order to ensure that the participating traditional leaders can be inducted in the municipal council and municipal affairs simultaneously with the newly elected councillors. 

Section 81(4)(b) – It was proposed that this section be amended to read as follows: must attend and participate in any meeting of the municipal council and may, subject to the rules and orders of the municipal council and any ruling of the speaker of the municipal council, submit motions, make proposals and ask questions. 

Section 81(4)(d) – It was proposed that this section be amended to read as follows: is subject to the appropriate provisions of the Code of Conduct contained in Schedule 1 to the Local Government: Municipal Systems Act, 2000 (Act No.32 of 2000), the standing rules and orders of the relevant municipality as well as any ruling of the speaker of the relevant municipality. 

Section 81(4)(f) – It was proposed that this section be amended to read as follows: may, subject to the rules and orders of the municipal council and any ruling of the speaker of the municipal council, address the municipal council on – 

Section 81(8) – This section defines the roles of the traditional and Khoi-San leaders participating in municipal councils. SALGA was of the view that the following should also be included in the sub-section: 

(l) Traditional leaders should inform the relevant municipality of land allocations done, in order for the municipality to be able to determine liability for rates and taxes in traditional areas; 

(m) Traditional leaders should cooperate with the municipality and support it in the implementation of the Spatial Planning and Land Use Management Act, 2014 as well as the Spatial Development Framework; 

(n) The actions, resolutions and plans of the municipality cannot be invalidated due to lack of participation of traditional leaders; provided that the municipality took reasonable steps to ensure such participation. 

Section 81(13) – This section provides that a participating leader may, from the budget of the relevant municipal council, be reimbursed for any out of pocket expenses. SALGA was concerned about the possibility of double benefits to participating traditional leaders. For example, in Mpumalanga and the Eastern Cape, traditional leaders already receive travel benefits, be it in the form of an allowance or petrol card. In addition, hereto, the municipality now also need to reimburse participating traditional leaders for attending council meetings. SALGA’s further point of concern is the equity 

in treatment between the participating traditional leaders and councillors. Councillors are required to attend council meetings at own cost, except where they represent their local municipality in the district council, however traditional leaders will be reimbursed for attendance of council meetings.

	The terms of office of traditional councils are aligned to the term of office of the National House. The terms of the provincial and local houses are for a fixed 5 year period, also aligned to the term of office of the National House.  It would therefore be very difficult to align these terms of office to that of municipal councils unless the term of office of the National House is aligned to that of municipal councils.

It is uncertain what is meant with “any ruling of the speaker of the municipal council”. Will it for example be possible for the speaker to make a ruling that would prohibit a traditional leader from participating in the proceedings of the municipal council?  

See comment above.
See comment above.
The DTA supports this proposal. If the Portfolio Committee is in agreement, the necessary amendments will be drafted to include the proposed additions. 
The DTA is aware of discrepancies as far as out of pocket expenses is concerned, it is for this reason that clause 81(13)(d) was included; it reads as follows:  “To ensure uniformity across provinces, the Minister may, after consultation with the Premiers and by notice in the Gazette, make regulations on out of pocket expenses”.
Furthermore, as discussed earlier in this document, the Minister will in future have the authority to determine the resources required by traditional and Khoi-San leaders to perform their functions. 
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	REPEAL OF LEGISLATON 

Some traditional leaders were of the view that the Traditional Leadership and Governance Framework Act of 2003 and the National House of Traditional Leadership Act of 2009 be amended rather than repealed, and that there should be a separate Bill for Khoi-San leadership.
	Please refer to our comments above.
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