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RESPONSES TO PUBLIC COMMENTS ON THE AARTO AMENDMENT BILL — MARCH 2017

COMMENTS FROM BUSINESS UNITY SOUTH AFRICA

RESPONSE

No. COMMENTS RELEVANT PROVISION
Date of Service & Electronic Service The electronic service will be offered
1. . Clause 1 as another method of service which is
The manner of service of notices under equally simple, effective and reliable,
the AARTO must be made simple,
effective and reliable. The efficiencies of electronic service
have already been tested under
The personal or registered mail should “Electronic Communications and
remain the only two methods of service. Transactions Act, 2005”
Infringement AARTO is an administrative statute for
2. CPA and NRTA. AARTO is geared'to

AARTOQO does not have any statute in its
own right.

BUSA does not agree with the attempt to
decriminalise offences for the sake of
creating a belter penalty collection
scheme

Unrelated to the Amendment Bill

deal with transgression expeditiously
as well as reducing the burden on the
courts The intention of the Act is about
changing driver behaviour and to
promote road safety.

CPA deals with serious transgressions
classified as offences whereas
AARTO deals with all other
transgressions known as
infringements.
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as to why this step is being contemplated

Business and email address of

The comment is already covered in

6. | infringer Clause 1 Item 1.
The use of any electronic means is
subject to the comments made earfier [in
item 1]
Representation is successful as a The idea of re-issuing of AARTO
7. | result of prescribed procedures not New Clause page 8 notice is informed by section 31(2) of
being complied with the Principal Act which states that the
laws of prescription do not apply to
BUSA does not agree with the intent to infringement penalties and that same
re-issue an infringement notice within 40 maybe collected any time.
days should a representation due to
processes not being followed
Amendment of Section 20 The allocation of demerit points will be
8. Clause 6 automated through the system which
The RTIA must ensure that demerit will be aligned to the prescripts of the
points colfated in any database are up to Act. There will be no human
date, correct and accurate intervention in respect of allocation of
demerit points,
Section 25 of the Principal Act The amendment does not change in
9. New Clause page 11 — 12 relation to redemption cycle. The

This seems to contradict the initial
provision that either driver or vehicle
licences would be cancelled for three
months for every point above 12

amendment is being introduced to
distinguish different types of infringers
and the related documents.

Conclusion

The offences under NRTA were formally brought into AARTO through the
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sufficient capacity of referalls,
which are expected to run into
millions per annum.

The structure of the Tribunal
will have to adhere to the
Constitutional precept that the
accused has fo be afforded an
opportunity of facing his/ her
accuser in court/ Tribunal (my
emphasis)

The unintended consequences
of the Tribunal funded by the
revenues from RTIA, will resulf
in the public perceiving the
Tribunal to be interested in the
revenue to be collected from
every fine because of its
dependence on such, for its
sustainability.

The right of an infringer to be
tried in court is thus severely
hampered by the creation of the
Tribunal.

The persons in charge of the
Appeals Tribunal may not have
the legal knowledge or capacity
to adequately adjudicate on
technical legal matters.

The Tribunal is not conceptually
designed to be physically located in
the various provinces however the
sitting of the Tribunal would be
determined by the Chairperson from
time to time.

It is also important to note that
the Tribunal will function as an
Administrative “High Court” —
with an absolute referral
function.

The funding model of the
Tribunal will need to be
adequately addressed, if being
capitalised by RTIA will create
misperception of bias by the
marketplace i.e. how would it be
if RTIA advance its surplus to
NRF and the latter in turn
affects the appropriate
advances fo the Tribunal,
instead of RTIA.

The infringer is not intended to
be divested of the right to a
court appearance by the
creation of the Tribunal. They
will instead, have an unbridled
right to approach court where
they are not satisfied with the
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The interpretation of the wording will

7. Section18 (7) (a) New Clause Page 8 be examined and aligned if required.
The definition of the section needs to
be reconstructed as it may be
perceived to deny the right of the
accused fo be fried in court. The
retention of the — right to be tried in
court, creates the perception that the
availability of that right is subject to the
discretion of the Representation
Officer.
COMMENTS FROM JUSTICE PROJECT SOUTH AFRICA
Section 30 of the Principal Act New Clause Page 2 The contemplated electronic service
1. will be offered, as with the other forms
The clause to read: “electronic of service, based on the updated
service” means service by means of address information, in line with
an electronic communication as is Regulation 32A of NRTA. This type of
contemplated in Section 19(4) of the service method will be simple,
Electronic Communications and effective, reliable and cheaper than the
Transactions Act, 2002 (Act 25 of conventional service method currently
2002) or service by means of an applied.
electronic interface with the National
Road Traffic Offences Register as is
provided by the Authority to anyone
who wishes to subscribe to it, free of
charge
2. Section 25 of the Principal Act The demerit points system will be

The inconsistent application of the
traffic faw enforcement in the country

New Clause Page 3

centrally managed by RTIA, so as to
avoid situations of inconsistent
application of the proposed

7
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drive” means any licence authorising
the driving of a motor vehicle as is
contemplated in the National Road
Traffic Act.

Section 12 of the Principal Act

Agrees to the repeal of Section 12 and
proposes a substitution with Process
Server — who assists with the personal
serving of documents in areas outside
the jurisdiction of the Issuing
Authorities,

“Process server” means a person
who is appointed in terms of Section
15(2) of the Magistrates Court Act,
1944,

New Clause Page 6

Process servers is catered for under
the CPA and is expensive to fund.

Insertion of Road Traffic and
Transport laws and municipal by —
laws to Section 2(a).

Insertion of “and fees where
applicable” to Section 2(b).

Substitution of [adjudication] with
“finalisation” of infringements in
Section 2(c).

Amendment of Section 2(d) seeing
that the State Prosecutors already
alleviate the burden on the courts of

Unrelated to the Amendment Bill

We will leave these proposals to the
discretion of the Committee.

Amending the adjudication function
attacks the very existence of the
Agency as well as the AARTO model,
which has been implemented in this
fashion in other leading jurisdictions
around the World.

The proposal is quite sound and
rational, because the sub section may
be viewed to be misaligned to the

o
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reducing demerit points], was a
misnomer, because the Agency does
not have a proper rewards system in
this regard.

Section 2(g) to be amended to exclude
[and to undertake the administrative
adjudication process] seeing that the
involvement by the Agency in the
adjudication processes gives rise to
conflicts of interests. To
correspondingly repeal Section

4(1)(a).

Section 2(h) to be amended to exclude
[strengthen co-operation between
the prosecuting and law
enforcement authorities by
establishing a board] and to read
“establish a Board to govern the affairs
of the Authority”, because the Board
has nothing to do with the
strengthening co-operation between
the prosecuting and law enforcement
authorities.

Section 3(2)(b) to be deleted because
it will make it possible for the Authority
to issue infringement notices and act
as accuser, judge and executioner

11
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Treasury

10.

Section 12 of the Principal Act

Not to repeal Section 12, but instead
expand the Section to include
“process servers”. The latter to be
appointed in terms of Section 15(2) of
the Magistrates Court Act(Act 32 of
1944} to serve AARTO Documents in
all jurisdictions where the service of
such documents is to be achieved by
means of personal service.,

New Clause Page 6

The proposal would be misaligned as
the Author already support the repeal
of sec. 21

11.

Section 17 of the Principal Act

Deletion of Section 17(1)(f)(iv) is
unconsfitutional as it offends Section
of the Constitution.

New Clause Page 8

The Agency deleted this subsection in
order to perfect all the administrative
structures before resort to the Court is
explored by the infringer. The intention
of the Section is therefore not to
muscle out the right to court review.
Section 17 is somehow also geared at
achieving the Audi Alteram Partem
principles in terms of Section 17(1)(f)i)
and (v)

12.

Section 18 of the Principal Act

The rerun of the serving process
where the infringer had initially
prevailed owing to the non-adherence
by the Agency with the prescribed
procedures, will offend against the

principles of natural justice of legality, .

New Clause Page 8

The idea of re-issuing of AARTO
notice is informed by section 31(2) of
the Principal Act which states that the
laws of prescription do not apply to
infringement penalties and that same
maybe collected any time.

The comment is based on the dispute
with the establishment of the Appeals

which holds that if there is any doubt,

13
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14,

Section 19B of the Act 46 of 1998 as
amended by Section 11 of Act 72 of
2002,

The Author is of the view that the
amended Section to read “ state that a
failure to comply with the requirements
of the courtesy letter within the time
permitted, will result in a summons to
appear in court being issued and
served upon the alleged infringer and
that upon conviction the infringer will
become liable to pay the penalty, fees
and court fees applicable to that
infringement”

Author also draws attention to the fact
that Section 19(3)(c } makes specific
reference to registered maif and
suggests that the Section fo read

| “notify the infringer [by registered mail]
in the prescribed manner that the
demerit points have been recorded
against his or her name in the National
Road Traffic Offences Register in
respect of the infringement in question.

New Clause Page 9

The proposal seeks to take AARTO
back to the CPA era and is thus not
progressive with the spirit of the
Amendment.

The electronic service is geared at
achieving the functional outcomes of
the registered mail.

15.

Section 20 of the Principal Act

The Author asserts that the whole of

New Clause Page 10

The comment is based on the lack of
understanding of the Audi Altarem
intentions of Section 17 of the

15




9%

"A|9S0[0 paujwexs aq
[IIm JUSWILIOD BY) jo Ajjiqesiidde 8y L
‘Apledos| a|gnop Jo saosuejsul ploAe

g Juswpuauly
ayj} 0} paje|aiun Juswwo

‘pajip} 10 painiul si eLosWios

BJOUM YSE.ID 9] JO 8U8DS By} WoY
Buteayy pue BuiaUp ssapfosl Yym buoje
‘oousnjjul sepun BUIALIP JO 80US[J0

ue ML) Afsnosugjuelsul pjnod
JapuUBljo 8y} alaym seourjsuf JUNoooe
ojuI ve} Jou seop ) se ‘busseyd

sy uj sjqeurejsnsun si (e)(e)yz
Uojjo8s Jeyj main ayj Jo i joyiny eyl

0] JapJo Ul pPajoBUS SBM UOID9S 8y 1oV [ediduLld 8y} Jo $Z uoljo9sg Ll
"0z Uojjoes Jo sessaoold oy jte
Aynu snuyj pue g1 Uoposs yim Ajduiod
0] sjie) JobuLyul 8l areym saaueIsul
Ul UBAD PBXYOAU] 8¢ O} ZZ UOj0as
"VdO 01 %0eq $5800id O LYYV g juswpuawy
oL 8Ye) 0] SHO9S JUSLUWIOD SU ) | U} 0} paje|aiun JSABMOY JUauwo] 10V jedioulld 8L} Jo ZZ uoljdas gl

19y |ediould

‘poeyd 1S.i

8Ly} Ul panss| aYy J8pJo JUsLusdiojus
oy} Bupjonss Aq UOISIIBP SIY MBIAD O}
Jeysibey] ey} SMojfe 6 SS jey Jatyn-{

(suopetedo

juepusjjeun Lo peseq aiem saulf Jo
9,Gg J0 ebelane ue joej 8y} Lo pPoseq)
aseo 4oy Jo siy Juasaud o Apunpioddo
ue pey eaey jou jybru ey aioym
seouRISLWLINOID Ul 80udd)| & 0} S)ybLi ay)
paiuap st pasnooe ey} Jey) uf ‘spdesaud
jeuonmypisuocd ayp yum Ajdwos jou
S80p }i Se pajnetisno 8q o} 0g Uoloes




Suggests that the offender be charged
and demerit points be imposed
separately and thus incur the
cumulative effect for all the offences.

18

Section 25 of the Principal Act

The Author is of the view that the
section contemplates levying demerit
points against proxies of juristic
persons, in instances where such
proxies would not have been involved
in the driving of such vehicles.

Warns that such a system would be
unfair and would cause mass
resignations of Operators. Further
suggests that a distinction should
against proxies in small companies;
who would also be involved in the
driving of such a vehicle.

Suggests the following wording of
Section 25 (2)(b) to be amended as
follows:

“The Minister may prescribe different
[numbers under]demerit points and
disqualification periods in terms of
paragraph(a) in respect of the holder
of a licence to drive, professional
driving permit and an operator [of a

New clause 12

The proposall fails to recognise the
responsibility that the Operators carry
in ensuring that the persons who use
their vehicle are indeed qualified to
drive and that in instances where the
infringements are committed, they
have a duty to nominate such
infringers,

Thus failure to do the above would be
tantamount to subversion on the part
of the operators, juristic persons who
are not operators as well as proxies
and which would have to be punished
by them being collateral infringers.

The comment fails to understand that
Section 25(3) (a) & (b) seek to
regulate two distinct and mutually
exclusive conducts.

The suggestion in (i), (i) and (iif)
sound harsh and may lead to
operators receiving more stringent
punishments than ordinary drivers.

17
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21

Section 27 of the Principal Act
The Author proposes the following
substitutions:

SS (1) [hand injto be substituted with
“surrender”

[Issuing] to be substituted with
“licencing”

[driving licence card] fo be
substituted with “licence to drive”.

SS(2) [driving licence card,
professional driving permitjto be
substituted with “licence fo drive”

Comment however unrelated to the
Amendment Bill

The proposal will create expensive
structural changes i.e. MIS on eNaTIS.

22.

Section 30 as substituted by
section 3 of Act 22 of 1999

Author raises concerns about the
feasibility of the 10 day presumption
period and requires that SAPO and the
Committee revises this to a period that
is more practical.

New Clause Page 23

The extension of 10 day presumption
period is likely to delay finalisation of
AARTO process.

23.

Section 32 of the Principal Act

The Author raises concerns on s 3 of
the AARTO Amendment Bill, 2015 and
suggests the following:

“The penally referred fo in subsection
(1), inclusive of any fees which may

New Clause Page 24

The comment is based on sound
principles.

It is however suggested that, instead
of paying the money back to the
infringer, the Authority / Agency would
rather encourage the restart of the

21
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programmes and how they will be
implemented.

understanding of such.

We can alternatively post our various
concept documents on our website, so
that the public have a better
understanding of the work that we do.

The Author further makes an error of
isolating the application of
rehabilitation programmes to habitual
infringers on Page 3 of the
Amendment Bill.

Chapter IV A — Appeals Tribunal

The author supports the advent of
Appeals Tribunal, but is concerned
about the manner in which the initial
representations are conducted. That if
they are conducted slavishly by the
Representation Officers — The Tribunal
will be inundated with Appeals
because of the misapplication of the
Representation Officers.

Author further concerned that the
penalties under the Act may be
implemented before the matters are
heard by the Appeals Tribunal.

New Clause Page 13

The comment not aware of how the
AARTO system operates. The Author
seems not to understand that Appeals
would be lodged after an elective
option has been exercised. The
system will not operate differently
where an Appeal is noted by the
infringer.

The author concerned at the non-
adherence of the Principal Act and the

Comment unrelated to the Amendment
Bill.

The comment disregards the design of
the structure of section 17, in that the

23
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will bring about unintended
complexities to the environment and
that it should be substituted with “send
and / or posted” as that will be more in
line with ECTA.

Alternatively suggests that alf vehicle
owners (hatural and juristic) be
compelled to supply eNaTIS with the
email address and a cellphone
number, so that RTIA can effectively
be able to prove receipt of the
infringement documents.

Further that the choice of electronic
address information is a voluntary
election of the vehicle owner and that
they can choose any other address of
service that they may deem
convenient for their use.

COMMENT: CANCOM

Definitions “date of service”

The Author concerned about how the
date of service will be determined.

New Clause Page 2

The date of service in respect of the
service by registered mail will be
determined by the date on which the
infringer signed for the notice at the
time of its collection.

As for electronic service, the date of
service will be the date on which the
infringer opened and read the
message enclosing the infringement
notice.

Definitions “electronic service”

The Author concerned that this type of
service has been introduced in the Bill
but there is no corresponding provision

New Clause Page 2

The manner in which this will be
implemented will be as designed by
the ECTA provisions.
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(R

timelines.
Section 25 of the Principal Act New Clause Page 12 The proxies will have to nominate in i
order to escape culpa. ﬂw M
Concerns about the proxies being held . L kel
liable for infringements and thus have
their licences take away as well as the SRR
demerit points being levied against S
them.
CHAPTER IV A New Clause Page 13 The reason is based on the perfection
of administrative adjudication
Raises broad concerns about the right processes. The right of access to court
of access to courts being taken away, _ _ review is thus not taken away.
in preference for the Tribunal.
Raises concerns about the The comment is quite sound and
requirements for infringers to pay for rational when considering the plight of
the services of the Appeals Tribunal. the unemployed infringer, who wants

to access the services of the Tribunal.

Comment on Section 17 unrelated to the Amendment Bill. The NCR has fields that accommodate
. the nomination of foreign drivers.
Raises concerns that neither the Act :
nor its regulations has made
provisions for the administration of
infringements incurred by International
Drivers / Non S.A. Citizens. The
attendant risks being that they will stay
in the names of the Proxies.

COMMENT FROM BRADLEY SMITH
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should cancel this application to juristic
persons if the Agency is not able fo
establish such a conceptual framework
or model.

full names, residential, postal business
and e-mail address of the driver.

The juristic person, which is an
operator can escape this liability by
nominating the actual driver.

Section 18 of the Principal Act

The Author concerned that Section
18(5) (c ) does not accommodate
instances where the infringer may not
have funds to pay for the fine. The
Author further asserts that the option
of the payment in instalments may not
suffice to a person who is
unemployed.

The question of flexibilities to be
exercised outside of the payment in
instaiments will have to be engaged on
an absolute means test.

CHAPTERIV A

The author is concerned that the
Tribunal duplicates the court structure
in regards to its review work. Further
that there are no established
provisions that deal with the method of
summons, administration of the oath
and procedure of the hearings.

The Tribunal does not exercise the
concept of innocent until proven guilty
and which is applied by the courts.
The infringer therefore gets
unnecessarily saddled with the onus
burden even at this level and which

New Clause Page 13

The Tribunal's work is not intended to
displace that of the courts and further
that the concept of the Tribunal is
based on the best practice in the other
sectors in the country i.e. competition
tribunai, company fribunal.

The above structures were established
with the same relationship with the
courts as the one contemplated in the
AARTO Amendment Bill.
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fo the car rental environment.

The Rental Industry is at liberty to
choose other methods outside of the
electronic serving method.

Definitions “habitual infringers”

The Author concerned that the failure
of timeous redirection of notices will
resuit in the proxies incurring the label
of habitual infringers and thus
disqualified in terms of section 25.

New Clause Page ,_m

The comment concentrates on the
operational hurdles of the system
instead of addressing itself to the
actual Amendment.

Definitions “rehabilitation
programmes”

The Author concerned about how the
rehabilitation programmes will be
operationalised and funded.

New Clause Page 5

Seeing that the comment does not
deal with the substance of the actual
Amendment, RTIA will commit to
convene a workshop with all industry
players to outline how this programme
will be implemented.

It is further important for the author to
understand that the rehabilitation
programme is based on a voluntary
election by the infringer, and as such
infringers can join such programmes at
any point during the incurrence of
demerit points.

This service is therefore not
necessarily targeted only at habitual
infringers.

Section 12 of the Principal Act

Author concerned about the fack of
consultation in this regard.

New Clause Page 6

The repeal is based on the
consequential repeal of section 21.

There is no actual need of consultation

3%
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are not reliable and therefore
that the Agency must limit
service to Registered mail.

e Proposes that Registered mail
should be defined in the
Amendment Bill.

¢ That the presumption of service
to be increased from 10 days to
21 days in order fo
accommodate infringers who
reside in rural areas.

choice of service presents to them.

The Agency cannot define the
Registered mail, as it is not the owner
of such service. SAPO would have to
define such a service in its Act.

The comment makes sense, but it has
to take into consideration that the
proposed exception might affect the
timelines which are prescribed by the
AARTO Act and its Regulations.

COMMENTS FROM ROAD FREIGHT ASSOCIATIO

N

Definitions “date of service”

The Author concerned that social /
electronic serving is always fraught
with issues around receipt of such by
infringer and would give rise to
unnecessary problems at
implementation.

Clause 1 Page 2

The method to be offered therein
would be insulated from manipulation
by infringers and also easily verifiable
in terms of the actual service.

Definitions “Infringements”

Clause 1 Page 3

Contraventions / transgressions in the
NRTA are being administered through
the AARTO Act.
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Section 18 of the Principal Act

Author concerned about the latitude
given to the Agency fo reissue
infringement notices which were
initially issued unprocedurally. Cites
similar cases which were awarded
against the Minister of Safety and
Security.

New Clause Page 7 & 8

The right to reissue the infringement
notices is based on the provisions of
Section of 31(2) of the AARTO Act
(Non-Prescription of penaliies)

Section 25 of the Principal Act

Author concerned about the
interpretation of the applicability of the
section.

Is of the view that there has been a
material departure by the Agency in
terms of the cancellation period
pursuant to the infringer having
exceeded 12 points i.e. Is of the
understanding that the cancellation is
supposed to be for a period of three
months for every point exceeded
above 12 points

New Clause Page 11

The interpretation of section is that
every point exceeded (above the
maximum points permitted) will equal
one month of disqualification,
multiplied by three or any such number
that the Minister of Transport may
prescribe.

COMMENTS FROM CITY OF JOHANNESURG METROPOLITAN MUNICIPALITY

No

Comment

Relevant Provision

Response

Deletion of definition of Agency

The name of the Agency is replaced with Authority as

The proposal is welcomed and
the word “Agency” will be
deleted wherever it appears in

25
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