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1. Introduction 

1.1. Support of the Small and Medium Enterprise (SME) Sector is crucial to the economic 

wellbeing of all South Africans.  SME’s have exhibited excellent resilience to global and 

local economic slowdown. The need for investment liquidity and transformation in this 

investment segment is crucial to our economic success. 

 

1.2. Enterprise and Supplier Development is the key element on the BEE scorecard that has the 

highest potential to change South Africa through the development and assistance of black 

entrepreneurs and ultimately job creation in the SME segment and beyond. 

 

1.3. The Financial Sector must recognize that it plays a vital and crucially important role in the 

creation, support and development of black entrepreneurs, yet to a large degree the impact 

of the implementation of the BEE Codes and various Sector Charters since February 2007 

has been limited at best.  This is largely due to a compliance approach to BEE which results 

in corporates attempting to get as many points for as little effort as possible which ultimately 

leads to misinterpretation of the BEE Codes and the FSC and exploitation of loopholes in 

legislation. 

 

1.4. Purpose of this submission is to highlight certain misinterpretations which often border on 

fronting and to appeal to the legislators to provide clarity. 

 

2. Need to reemphasis the importance of Enterprise and Supplier Development (“ESD”) in 

BEE Codes and Financial Sector Charter and close loop holes in existing and draft 

legislation 

2.1. The enterprise and supplier development criteria in Code Series 400 of the BEE Codes 

(“Codes”) and Statement FS400 and 600 of the Financial Sector Charter (“FSC”) , is one of 

the key instruments used to drive economic transformation throughout the economy by 

incentivizing a measured entity to engage actively in the development and support of black 

owned small and medium sized companies. The ESD section of the scorecard is of vital 

importance not only for transformation but also to promote growth in a sector that is key to 

job creation and ultimately employment and GDP growth. 

 

2.2. The BEE Codes in general and the Financial Sector Codes in particular are an invitation to 

Corporate South Africa to participate and take an active role in the transformation journey of 

South Africa in a unique and meaningful manner.  This however can only be achieved with 

innovative thinking.  Persistence in the ordinary course of business and pure “compliance-



driven” initiatives that take a tick box approach to BEE Transformation may often fall short of 

the real opportunities that are presented in the Codes and will always be in danger of being 

ousted as low impact or even fronting activities. 

 

2.3. The Financial Sector must play a key role in ensuring that high impact and meaningful 

Enterprise and Supplier development is taking place.  Unfortunately, it has come to light that 

a lot of practices, which Corporate South Africa engages in addressing ESD are often low 

impact initiatives and often border on abuse or even blatant fronting practices.  

 

2.4. Common denominator in these practices is an almost malicious misinterpretation of the 

Codes and is guiding principles. Examples of such initiatives are: 

• Issue of loans to “ESD Funds” or “ESD Facilitators” which do not get paid out to actual 

beneficiaries; the outstanding loan is then claimed on an annual basis even though the 

money sits in a fund and is never paid out to a beneficiary 

• Set up of ESD Funds as a “supplier” to a corporate (provision of generic ESD services for 

a fee or similar) to ensure that a corporate can get recognition for “Supplier Development” 

by simply forwarding money to the “ESD Fund” 

• Obviously low impact initiatives 

• Prima facie support of Beneficiaries without any intent of grooming the beneficiary into the 

supply chain 

• Standard business practices claimed as ESD, such as Banks claiming loans to a black 

business 

• “Onboarding” of loan recipients to become suppliers in order to be able to claim for 

Supplier Development, e.g Bank A issued a standard business loan to Company X, prior 

to financial year end Bank A quickly procures a minor service from Company X. Company 

X is now a supplier and the loan can be claimed as Supplier Development 

• Continued application of the cumulative recognition principle in contravention to clause 

4.11. of Statement 400 of the BEE Codes and clause 4.11. of Statement FS400 of the 

draft FSC 

• Excessive management fees of ESD facilitators 

• Repackaged “marketing expenses” labelled as ESD 

• Inflated cost and inaccurate time sheets supporting “contributions made in the form of 

human resources” 

 

2.5. In keeping with Code Series 400 and FSC Statement FS400, and after carefully considering 

current practices we deem it necessary to request a tightening of the rules and regulations 

regarding the interpretation and treatment of certain initiatives and to re-emphasis 

overarching guiding principles in the BEE Codes in general and the Financial Sector Code in 

particular.  



 

3. Overarching principles in the Codes relating to ESD 

3.1. The Codes include specific rules as well as overarching guiding principles. Such principles 

include “substance over form” or the general interpretation rule that any reasonable 

interpretation of the Codes consistent with the objectives of the B-BBEE Act must take 

precedence. Basis for measuring B-BBEE initiatives is the compliance of the measured entity 

at the date of measurement. 

 

3.2. A guiding principle in the Codes is that there cannot be a double counting of initiatives. If an 

initiative counts as a contribution for one element, then it cannot count as a contribution for 

another element as well. Likewise, if an initiative is recognised in one year it cannot be 

recognised again in a subsequent year. This principle applies throughout the scorecard. Any 

initiative claimed for scorecard recognition must be supported by cash flows that occur within 

that specific year for which a measured entity claims scorecard recognition. 

 

3.3. This applies to all elements where there is monetary spend involved. For example, a training 

initiative in year one cannot count again in year 2, procurement from a supplier in year 1 

cannot count again in year 2, corporate social investment activities in year 1 cannot count in 

year 2. The same applies to Enterprise and Supplier Development. Any contribution 

recognised must be tied to cash flows and verified against cash flows that occurred during 

the year under review.  

 

4. Treatment of loans and investments as ESD and possible abuses 

4.1. annual contributions must be supported by annual cash flows 

The Codes (and Financial Sector Charter) incentivise Corporates to support qualifying ED 

and SD Beneficiaries annually to the value of 3% (target may vary in Sector Codes) of their 

Net Profit After Tax. Such annual contributions must be supported by cash flows that 

occur during the year of assessment. Clause 4.10 of statement 400 of the BEE Codes and 

Clause 4.10 Statement FS400 of the FSC explicitly state that the cumulative recognition 

principle is no longer applicable: “Qualifying Enterprise Development and Supplier 

Development contributions of any Measured Entity are recognisable on an annual basis”. 

 

As per the “Benefit Factor Matrix” Annexe 400 B of statement 400 and statement FS400 

either 50% (in the case of interest free) or 70% (in the case of interest bearing loans) of the 

“outstanding loan balance” is recognisable on a measured entities BEE Scorecard.  Grants 

are recognisable once in the year that they are given at 100% of their value, since there is no 

return of capital. Interest free and interest bearing loans are also only recognisable in the 

year that they are given, with 70% and 50% recognition respectively. The lower recognition 

factor is a result of the fact that the loans are repayable, unlike grants. The same applies to 



investments. All are however only recognisable once in the year in which the initiative can 

proven by supporting cash flows. 

 

As per clause 4.11 of statement 400 of the BEE Codes and 4.11 of statement FS400 of the 

FSC “contributions, programmes and/or initiatives that span over multiple years, the total 

contribution amount must be divided by the number of years and the average per year is 

then to be utilised for the annual contribution”. This applies to initiatives who have a fixed and 

defined multi-year term from the onset.  Clause 4.11 can apply to loans that have a multi-

year fixed term only, for example where a interest free loan has a fixed 2-year term, then the 

outstanding loan balance is recognisable in 2 years, but only 50% of the outstanding loan 

balance (weighted at 70%) in each year. 

 

4.2. “Loans with a fixed and defined term” 

The correct treatment of a loan with a fixed and defined term is to average the loan amount 

over the defined loan period.  In this manner the once-off “cash flow” of loaning the amount 

to a beneficiary is recognisable as a once off contribution and must be averaged out over 

multiple years when the loan remains outstanding over multiple years.   

 

For example: “Company A” with Net Profit After Tax (NPAT) in year 1 to year 5 of R10million 

has an annual ESD target of R300,000. In year 1 “Company A” extended a 5-year loan (fixed 

term) of R R2,142,857 to qualifying ESD beneficiaries for specific agreed upon purposes. 

Recipient of the loan could quantify why and for what purposes the loan is needed and how 

the loan would assist them for purposes of growing their business. In this instance “Company 

A” has met its ESD obligation for 5 years, as the initial loan is averaged out over 5 years, i.e. 

20% of the loan are recognisable each year. 

As Per Clause 4.11 of Statement 400 and FS 400 the amended BEE codes:  A company can 

recognise an initiative from year one, in subsequent years, but the contribution must be 

averaged out over the time that the contribution is outstanding.  If a loan is agreed with a 5-

year repayment term, then each year only 1/5 (20%) is recognisable and must be based on 

the balance of such loan on the measurement date.  

 

 

 



4.3. “Loans without an expiry date” 

4.4.  

If a loan is agreed without an expiry date, it is treated like a once off contribution supported 

by cash flows. It is then NOT recognisable in subsequent years, even if the loan amount is 

still outstanding. A summary of the different treatments of different term loans is as follows: 

 

 

The same principle that initiatives can only be claimed if they can be supported by cash flows 

that occurred in the financial year under review applies to investments and all other initiatives 

that are claimed on the BEE scorecard. Investments can only be claimed as ESD support in 

the year that they are made, just like a grant for the purposes of Socio Economic 

Development can only be claimed in the financial year that the grant is given. 

 

 

4.5. “Top-up” Loans 

The practice of so called “top up” loans is not applicable within the framework of the 

amended BEE Codes. So-called “top up” loans attempt to recognise the outstanding loan 

balance in each respective year and prior to measurement date in a subsequent year 

additional “top ups” could be made to the extent that a measured entity’s net profit after tax 

had grown from one year to the next.   

 

For example: “Company A” with Net Profit After Tax (NPAT) in year 1 of R10million has an 

annual ESD target of R300,000 in year 1. In year 1 “Company A” extended loans of R 

R428,571 to qualifying ESD beneficiaries for specific agreed upon purposes. In year 2 

“Company A” has a NPAT of R 11million and therefore and ESD target of R330,000. The 

practice of “top-up” loans would recognise the loan outstanding from year 1 and incentivise 

“Company A” to conduct new ESD initiatives to the value of 3% of the growth in NPAT, i.e. R 

30,000. The practice of “top up” loans assumed that if a Measured Entities NPAT does not 

grow on a year on year basis, the measured entity does not have to do (additional) 

Enterprise and Supplier Development as it is able to benefit from previous years’ 

contributions.  



 which is not correct. 

 

The correct treatment of “top-up” loans is as follows: 

  

 

4.6. Objectives of the B-BBEE Act 

Any other interpretation of loans and the treatment thereof is not in the spirit of the BEE Act 

and in the spirit of transformation. Any reasonable interpretation of the Codes consistent with 

the objectives of the B-BBEE Act must take precedence. The ESD element clearly 

incentivises a measured entity to support qualifying beneficiaries annually to the value of 3% 

of Net Profit After Tax which must be supported by cash flows. When the BEE Factor matrix 

speaks of loans and the “outstanding loan balance” as being recognisable on a Measured 

Entities BEE Scorecard, then this must be read in the context of other guiding principles in 

the Codes and the Spirit of BEE. Why would a grant, which is support in the form of cash 

flow, only be recognisable in one year, and a loan, which is “money coming back” be 

recognisable in multiple years? Any such interpretation boarders on a malicious 

misinterpretation of the Codes as it is obviously not consistent with the objectives of the B-

BBEE Act. Effectively the interpretation that loans could be recognisable in multiple years 

would lead to a complete standstill in ESD. Further to that, if a loan with recognition factor 

70% was recognisable for 5 years, then effectively the recognition factor would be 350% 

(70% x 5) over 5 years in comparison to 20% (100% / 5) for a grant over the same period. 

 

4.7. Rolling or rotating loans 

The practice of so called “rolling loans” or “rotating loans” is abusive and must be seen as a 

definite attempt to circumvent. The arrangement with a beneficiary entity to give that 

beneficiary entity a 1-year loan, which has to be repaid at the end of the year and is then re-

issued to the same beneficiary entity in the following financial year is a “rolling loan” and is 

an attempt to bypass the intent of the BEE Codes. While it is acceptable to loan out funds 

again received from a Beneficiary entity that is repaying the loan it initially received as 

support, the practice is abuse when it becomes evident that the loans are repaid only to tick 

a “compliance box” and are the reissued to the very same beneficiary. Further to this any 

loan repayment must again be supported by cash flows and cannot be simply a book entry. 

Verification Agencies should monitor such behaviours very carefully. 



 

4.8. Practice of “onboarding” 

Supplier Development as a specific subcategory of ESD intends to incentivise a measured 

entity to enter into a symbiotic long term relationship with a supplier and to support such 

qualifying supplier with the ultimate goal of establishing performing black owned businesses 

that add to the tax base and create job opportunities for others. This is intended to be a very 

specific and close relationship between a measured entity and its supply chain. The 

encouragement to develop a specific supplier development plan speaks to this intention. 

With this in mind a simple “conversion” of a recipient of a qualifying ESD contribution into a 

supplier in order to get recognition for supplier development will always fall short of the real 

intention of the Codes. For example, “Company A” has given a grant to beneficiary “Entity B”. 

Shortly before financial year and “Company A” realises that it falls short of its supplier 

development contributions and approaches “Entity B” and purchases goods and services 

from “Entity B”. “Entity B” is now strictly speaking a supplier to “Company A”, but the ESD 

contribution was never given to “Entity B” for the purposes of conducting Supplier 

Development and should therefore not qualify as supplier development (SD) but only as 

enterprise development (ED). If Company A wanted to claim the contribution as Supplier 

Development the existence of a supplier development plan with clear objectives and 

outcomes should be in existence prior to the contribution claimed. 

 

4.9. Further reference to “annual recognition” 

Loans and investments can form part of the exclusions in the calculation of Total Measured 

Procurement Spend (TMPS) as per clause 6.4 of Statement 400. It is important to note that 

loans and investments can only be excluded from TMPS in the year that the loan was given 

or the investment was made, supported by cash flows, but not during subsequent years in 

which the loan is still outstanding or the investment is still held. 

 

4.10. Standard Business Practice as BEE? 

The Codes contain an invitation to Corporate South Africa to take a proactive stance and 

participate in and shape the transformation journey that South Africa is in. Transformation 

does take an extra effort and with this in mind any initiatives that could be classified as 

“standard business practice” will always fall short of the true intention and spirit of BEE. This 

does not mean that BEE cannot make business sense, on the contrary, BEE must make 

business sense. But entities should only get recognition where they make an extra effort and 

not for initiatives that form part of their standard business practices. For example, if it is 

standard business practice for a company to pay a supplier cash on delivery, then if that 

company pays a qualifying ESD Beneficiary cash on delivery, then that company should not 

claim that payment as an “early payment” as per the BEE Benefit Factor matrix, as it is 

standard business practice. The same logic applies to all other types of ESD contributions. 

 



 

5. Concluding remarks 

5.1. Enterprise and Supplier Development is the key element on the BEE scorecard that has the 

highest potential to change South Africa through the development and assistance of black 

entrepreneurs and ultimately job creation in the SME segment. 

 

5.2. The Financial Sector has to recognize that it plays a vital and crucially important role in the 

creation support and development of black entrepreneurs:   

5.2.1. The role the financial sector plays must be efforts that go beyond standard business 

practices.  As such, Banks should 

5.2.2. The sector must abstain from low impact initiatives and the exploitation of loopholes and 

engage in high impact initiatives on an annual basis. 

5.2.3. Money paid to ESD Facilitators is only recognized if it reaches an end beneficiary 

5.2.4. ESD Facilitators should not be recognized as a beneficiary (of ED or SD contributions) 

 

5.3. All verification professionals have a responsibility and duty to provide entities with proper 

advice and guidance, including the implementation of this guide for the determination of the 

B-BBEE status of entities.  In terms of section 13O (2) a verification professional, 

procurement officer or any official of an organ of state or public entity who becomes aware of 

the commission of, or attempt to commit, any offence referred to under section 13O (1) and 

fails to report it, is guilty of an offence. 

 

5.4. In terms of section 13F (1) (d) read with section 13J of the Act, the B-BBEE Commission has 

the power to investigate, either on its own initiative or in response to a complaint received, 

any matter concerning BBBEE.  


