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Cape Town 
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Attention: Mr Mathonsi 
Per email: emathonsi@parliament.gov.za 
     
     26 October 2016  
Dear Mr Mathonsi   
     
 
CONCISE SUBMISSION ON THE REFUGEES AMENDMENT BILL [B 12-2016] 
 
  
1. The Centre for Constitutional Rights (CFCR) is a unit of the FW de Klerk Foundation - a non-profit 

organisation dedicated to upholding the Constitution of the Republic of South Africa, 1996 (the 
Constitution). To this end, the CFCR seeks to promote the Constitution and the values, rights and 
principles enshrined in the Constitution; to monitor developments including legislation and policy that 
may affect the Constitution or those values, rights and principles; to inform people and organisations of 
their constitutional rights and to assist them in claiming their rights. The CFCR does so in the interest of 
everyone in South Africa. 
 

2. Accordingly, the CFCR endeavours to contribute positively to the promotion and protection of our 
constitutional democracy. This includes the achievement of real and substantive equality and equitable 
access to land and other resources, but with due regard for those rights concerning property and 
administrative action that is lawful, reasonable and procedurally fair, as provided for in the Constitution.  

 
3. As such, the CFCR welcomes the opportunity to make a concise submission to the Portfolio Committee 

on Home Affairs (the Committee) regarding the Refugees Amendment Bill [B 12-2016] (the Bill) in 
response to your call for submissions as published on http://www.parliament.gov.za. 

 
4.  In this regard, please find attached our submission for the Committee’s attention and consideration.  

 
5.  It is not the purpose or intention of this submission to provide comprehensive legal analysis or technical 

assessment of the Bill, but rather to draw attention to key concerns in relation to the Bill. 
 

6. We trust that our submission will be of assistance in guiding the Committee in its deliberations regarding 
the Bill.  
 
 
 
 

http://www.cfcr.org.za/
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Yours Sincerely  
 
 

 
Ms Phephelaphi Dube 
 
DIRECTOR: CENTRE FOR CONSTITUTIONAL RIGHTS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



3 

 

 
Introduction  
 
7. It is our understanding that the Bill amongst other things, seeks to provide further provisions in relation 

to the disqualification and cessation of refugee status, provides for the re-establishment of the Standing 
Committee and essentially wishes to seek to provide procedural measures to combat corruption.  
 

8. At the outset, the objective of the Bill is encouraging and we welcome the attempts made by the 
Department of Home Affairs (DHA) to combat crime and corruption.  
 

9. We however wish to draw the Committee’s attention to the constitutional rights which may be adversely 
impacted by the measures proposed in the Bill. 
 

10. The right to human dignity is one of the fundamental building blocks of our Constitution and section 10 
of the Constitution recognises that: 
 

“Everyone has inherent dignity and the right to have their dignity respected and protected” 
 

11. The impact of the Bill on the right to dignity needs to be carefully considered as the right to dignity is not 
limited to only South African citizens.  
 

12. The extent of the right to human dignity was carefully considered in Minister of Home Affairs and Others 
v Watchenuka and Another, which found that - 
 

“Human dignity has no nationality. It is inherent in all people - citizens and non-citizens alike - simply 
because they are human. And whilst that person happens to be in this country - for whatever reason 
- it must be respected, and protected by s10 of the Bill of Rights.”1 
 

13. The Constitution does not expressly provide for the protection of the right to family life, but our Courts 
have recognised that this right is inherently provided for in the right to dignity as was reaffirmed by the 
Constitutional Court in Dawood v Minister of Home Affairs (Dawood).2 In Dawood the Court stated that 
“marriage and the family are social institutions of vital importance” which is echoed by the African 
Charter on Human Rights of which South Africa is a signatory. 
 

14. Section 33(1) of the Constitution requires that: 
 

“Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.” 
 

15. It is essential that any measures proposed by the DHA impacting on the status of refugees should not 
only adhere to international standards as discussed in more detail below but should also give effect to 
the right to dignity and the right to fair and administrative action. These constitutional rights may only 
be limited in terms of section 36 of the Constitution which provides that: 
 

“(1) The rights in the Bill of Rights may only be limited in terms of law of general application to the 
extent that the limitation is reasonable and justifiable in an open and democratic society based on 
human dignity, equality and freedom...” (own emphasis) 
 
 
 

                                                 
1 2004 (4) SA 326 (SCA). 
2 2000 (3) SA 936 (CC). 
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International principles to consider 
 
16. The measures proposed by the Bill affecting the status of refugees have to be considered against the 

1951 Refugee Convention Relating to the Status of Refugees (the 1951 Convention) adopted by the 
United Nations General Assembly, which was ratified by South Africa in 1996. South Africa is also a 
signatory to the African Union’s Convention Governing Specific Aspects of Refugees Problems in Africa  
(the AU).3 
 

17. The principle of ‘non-refoulement’ is a core principle in the 1951 Convention and the AU, which should 
guide any international and national measures affecting the status of refugees and asylum-seekers. 
Article 33(1) of the 1951 Convention provides that: 

 
“No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the 
frontiers of territories where his life or freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political opinion.” 
 

18. The key concerns of the Bill will now be discussed to determine whether the measures proposed are 
constitutionally justifiable and adhere to international standards. 
 

19. For ease of reference the Refugees Act 130 of 1998 will be referred to as “the Act” hereinafter. The 
Refugees Amendment Act 33 of 2008 and the Refugees Amendment Act 12 of 2011, which is still not in 
effect, will be respectively referred to as the Amendment Act of 2008 and the Amendment Act of 2011. 
It is understood that the Amendment Act 2016 will come into effect shortly after the commencement of 
both the Amendment Act of 2008 and the Amendment Act of 2011. 
 

Ad clause 1 amending section 1 of the Act, as amended by section 1 of the Amendment Act 2008 and 
section 1 of the Amendment Act 2011 - Definitions  
 
20. It is submitted that amendments proposed by the Bill are an improvement from the amendments 

proposed in the Amendment Bill of 2015, which provided a very restrictive interpretation on the 
definition of “dependant”.4 
 

21. It is however submitted that the exclusion of marriages in terms of Islamic or other religious rites as was 
provided for in section 1(d) of the Amendment Act of 2008, which is now specifically excluded in the Bill, 
fail to take into account that our law currently provides no legal protection for Muslim marriages.  

 
22. This provision will specifically exclude spouses in a Muslim marriage, which is contrary to the approach 

adopted by the Constitutional Court in Daniels v Campbell and others5, in which the majority found the 
definition of “spouse” to be extended to include spouses in a Muslim marriage in the Intestate Succession 
Act 1987 and the Maintenance of Surviving Spouses Act 1990. It is possible for an Imam to be recognised 
as a marriage officer in terms of the Marriage Act of 1961 and a Muslim marriage will then be recognised  
in terms of the Marriage Act but if this is not done, no legal protection will be afforded to spouse in a 
Muslim marriage.  

 
23. There appears to be no logical reason why a distinction is drawn between spouses married in terms of 

the Marriage Act of 1961; the Civil Union Act of 2000; the Recognition of Customary Marriages Act of 

                                                 
3 Adopted in 1969, which was ratified by South Africa in 1995. 
4 Which was gazetted on 6 August 2015. 
5 2004 (5) SA 331 (CC). 
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1998; a marriage concluded in terms of the laws of a foreign country; to a marriage concluded in terms 
of Islamic rites or other religious rites.  

 
24. It is submitted that not only does this provision impact unreasonably on the institution of family life and 

gravely impact on the constitutional right to dignity but is also an undue restriction on the right to 
equality as provided for in section 9 of the Constitution which states: 

“(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.” 
 

25. The Centre does realise that false marriages pose a real risk to the refugee system but the limitation to 
the definition of “marriages” is constitutionally unreasonable and arbitrary.  

Ad clause 2 substituting section 4 of the Principal Act -  Exclusion from refugee status  
 
26. It is submitted that the exclusion clause is unduly harsh and does not measure up against article 1F of 

the 1951 Convention which is also reflected in article 1(5) of the AU.  
 

27. Article 1F of the 1951 Convention, obliges States to deny the protection of refugee status to certain 
individuals guilty of acts of war crime, crimes against humanity, serious-non-political crimes, as well as 
acts contrary to the purpose and principles of the United Nations. 
 

28. The UNHCR published guidelines in 2003 (the guidelines) which provide assistance to the interpretation 
of article 1F of the 1951 Convention and provide that the exclusion clause should be interpreted 
restrictively and is an exhaustive list.6 The guidelines also state that an exclusion clause should have 
“rigorous procedural safeguards built in” and the nature of article 1F suggest that exclusion clauses 
should be applied proportionate to their objective.  

 
29. The guidelines also suggest the creation of “specialised exclusion units” to specifically deal with exclusion 

cases and that exclusion should be based on “clear and credible” evidence. Furthermore, the guidelines 
specifically state that “lack of cooperation by the applicant does not in itself establish guilt.” 

 
30. On considering the exclusion clause of the Bill, in light of the above, the following is submitted: 

 
30.1. Section 4(1) to be inserted, substitutes the Status Determination Committee (RSDC), provided for 

in terms of the Amendment Act of 2008, for a Refugee Status Determination Officer (RSDO). It is 
submitted that the determination of excluding an asylum-seeker from refugee status should not be 
exercised by one individual who is given a discretionary power to exclude an asylum-seeker if he has 
“reason to believe” that the asylum-seeker has committed any of the acts described in sections   
4(1)(a) to (i). 
 

30.2. It is furthermore submitted that awarding one individual the above discretionary power, the 
opportunity for corruption, which the Bill seeks to address and combat, could increase.  

 
30.3. It is also common knowledge that the five Refugee Reception Offices in South Africa are currently 

overburdened and the extent of corruption at these five offices has been well-recorded by a report  
conducted by the Lawyers for Human Rights and the African Centre for Migration & Society in 
2015.7The report also noted that the DHA have previously acknowledged in a presentation to 

                                                 
6  “Guidelines on International Protection: Application of the Exclusion Clauses: Article 1F of the 1951 Convention 
Relating to the Status of Refugees” issued by the UNCHR on 4 September 2003. 
7 “Queue Here for Corruption: Measuring Irregularities in South Africa’s Asylum System (2015)”. A report conducted by 
the Lawyers for Human Rights and the African Centre for Migration & Society. This report was based on a survey 
conducted by 928 asylum-seekers and refugees. 
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Parliament in May 2010 that “…placing the decision-making responsibility in the hands of one 
individual increased the susceptibility to corruption.”  

 
30.4. There is also no proper oversight of the RSDO’s discretionary power in exercising the above as there 

is no obligation on the Standing Committee, in terms of clause 13 of the Bill, which inserts section 
9C, to monitor the manner in which such power is exercised. In terms of section 9C(1)(c) to be 
inserted, the Standing Committee “may monitor and supervise all decisions taken by Refugee Status 
Determination Officers…” 

 
30.5. The Bill is also silent on the information which would be provided to the RSDO to determine if the 

asylum-seeker is guilty of any of acts and it is submitted that no procedural safeguards are provided 
for. 
 

30.6. Section 4(1)(f) to be inserted, provides exclusion if an offence has been committed in relation to 
the fraudulent possession, acquisition or presentation of a South African identity card, passport, 
travel document, temporary residence or permit residence. This provision and also in addition to 
the exhaustive list provided for in article 1F of the 1951 Convention. It should be tailored to provide 
for careful analysis of the individual facts surrounding the circumstances in terms of which the 
offence was committed and measured against the consequence of exclusion, in light of the degree 
of persecution on return.  

 
30.7. The reality is that corruption at any port of entry and in any step of the asylum application process 

will still exist to some extent and this provision unduly impacts on asylum-seekers. This clause is also 
contrary to the non-refoulement provision in the 1951 Convention which is not dependant on the 
lawful residence of a refugee in the territory of a State. 

 
30.8. Section 4(1)(g) to be inserted in the Act provides exclusion based in a reasonable belief by the RSDO 

that the asylum-seeker is “a fugitive from another country where the rule of law is upheld by a 
recognised judiciary”. We submit that this exclusion is considerably vague as this again ties up with 
the fact that the decision is taken by an individual and no information is provided on how a RSDO 
will determine which countries have “recognised judiciaries”.  

 
30.9. Section 4(1)(h) to be inserted in the Act, provides exclusion based on illegal entry to the Republic 

and a failure to satisfy the RSDO that there are “compelling reasons for such entry”. This provision 
is contrary to the non-refoulement principle in the 1951 Convention and specifically article 31(1) of 
the 1951 Convention which provides that refugees who have entered a country illegally should not 
be penalised, on account of their illegal entry, provided that they show “good cause for their illegal 
entry without delay”.  

 
30.10. We submit that it is not in line with international practice to deny refugee status on illegal entry 

alone before careful consideration whether a “well-founded fear of persecution exists from the 
country they are fleeing”. 8 We submit this provision should provide investigation by the RSDO 
whether a well-founded fear of persecution exist in determining justification for illegal entry.   

 
30.11. Lastly section 4(1)(i) to be inserted in the Act, provides exclusion if an asylum-seeker fails to make 

application for asylum within five days of entry into the country and in the absence of compelling 
reasons which includes hospitalisation, institutionalisation or “any other compelling reason of 
similar nature”. We submit that this provision presents a real risk for corruption as there is yet again 

                                                 
8 Handbook on Procedures and Criteria for determining Refugee Status under the 1951 Convention and the 1967 
Protocol relating to the Status of Refugees (Geneva, January 1992) - considered in regard to the interpretation of 
“well-founded fear of persecution” at paragraphs 37 - 41. 
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no indication what factors will be considered by the RSDO in deciding whether a “compelling reason 
of similar nature exist”.  
 

30.12. In conclusion to this clause, we submit that section 4(1)(f) to (i) should not be included as these 
exclusions can be influenced by the subjectivity of the RSDO and places an undue burden on asylum-
seekers. In the alternative, procedural safeguards should be built in in terms of which these 
decisions are supervised by a committee. 

Ad clause 3 substituting section 5(1) of the Act - Cessation of Refugee Status 
 
31. Article 1C(1) to (6) of the 1951 Convention read with the Guidelines on the Cessation of Refugee Status 

(guidelines on cessation) issued by the UNHCR provide an exhaustive list of circumstances in which a 
person ceases to qualify for refugee status and the guidelines on cessation urge that a cautious and 
restrictive approach be adopted. 9 
 

32. Section 5(1)(a) of the Act is a reflection of article 1C(1) of the 1951 Convention, which states that if a 
person voluntarily re-avails himself to the protection of the country of his origin he ceases to qualify. 
However, the insertion of “in any way” by the Bill in this subsection is too vague and contrary to the 
approach adopted by the 1951 Convention.  

 
33. In terms of the Handbook issued by the UNHCR on the criteria and procedures for determining refugee 

status (the Handbook) there are three requirements in regard to article 1C(1), namely voluntariness, 
intention and re-availment. The Handbook specifically provides that if the authorities of the refugee’s 
country of origin for instance require certain official documents or if a refugee applied to the Consulate 
for his birth certificate for instance, it does not mean that the refugee has the intention to re-avail 
himself.10 The inclusion of “in any way” in this subsection loses sight of the requirement that a refugee 
must have the intention to re-avail himself and we submit it should be deleted from this subsection. 
 

34. Section 3(1)(f) and section 3(1)(g) to be inserted, relates to cessation of refugee status based on certain 
offences committed is in addition to the list provided for in the 1951 Convention. It is submitted that 
these subsections confuse cancellation of refugee status with cessation of refugee status and should not 
be included under this heading.  
 

35. Lastly section 3(1)(h) to be inserted in the Act, which provides that a person ceases to qualify for refugee 
status if the “Minister resolves to cease the recognition of the refugee status of any individual refugee or 
category of refugees, or to revoke such status” is vague and contrary to the 1951 Convention. This 
provision does not provide for any prior consultation nor the criteria what will be considered by the 
Minister to come to such decision. The guidelines on the cessation specifically provide that the review of 
refugee status should be cautiously approached in order to respect a “basic degree of stability for a 
refugee”. This subsection is also contrary to section 33(1) of the Constitution which provides that 
“Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.” We 
submit that this subsection should provide for prior consultation as well as the manner in which the 
Minister will come to such determination. 

Ad clause 6 substituting section 8(1) and (2) of the Act - Refugee Reception Offices and Refugee Status 
Determination Officers. 
 
36. Section 8(2) to be inserted, provides that each Refugee Reception Office must consist of least each one 

officer of the Department, who is appointed by the Director-General as a RSDO. This subsection deletes 

                                                 
9 “Guidelines on the cessation of refugee status under article 1C(5) and (6) of the 1951 Convention Relating to the Status 
of Refugees” issued by the UNHCR on 10 February 2003 
10 Handbook on Procedures and Criteria for determining Refugee Status under the 1951 Convention and the 1967 
Protocol relating to the Status of Refugees (Geneva, January 1992). 
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the proposed amendment made in section 3 of the Amendment Act of 2011 which provided for the 
appointment of RSDC’s and subcommittees to assist. It is submitted that the DHA should reinvestigate 
the appointment of RSDC’s.  
 

37. In June 2016 the UNHCR published a report11 on statistics on asylum-seekers and refugee trends around 
the world and found that the number of asylum-seekers in South Africa amounted to 1 096 063 people. 
The organisation AfricaCheck12 investigated these figures and found that the pending cases as reported 
by the UNHCR is not as high but that South Africa does however have the second largest backlog of 
unsettled asylum cases in the world. These statistics are worrisome and we submit that providing for 
RSDC’s will not only curb the susceptibility for corruption but might also relieve the administrative burden 
on one individual. Furthermore, no provision is made in this  Bill to address the administrative backlog. 
 
Ad clause 7 substituting section 8B of the Act - Composition of the Refugees Appeals Authority 
 

38. The Centre welcomes the requirement that the Chairperson and the members of the Refugee Appeals 
Authority (RAA) need to be legally qualified.  
 

39. The deletion of section 8B (2) in regard to factors considered by the Minister in the appointment of the 
Chairperson and members of the RAA should be reconsidered by the DHA. On the current reading the 
only qualification required to be either appointed as the Chairperson or a member of the RAA is a legal 
qualification and no reference is made to any experience or ability as factors to be considered by the 
Minister in order to make such an appointment. 

 
40. We therefore submit that section 8B(2) should provide for the factors to be taken into account by the 

Minister in the appointment of the Chairperson and the members of the RAA. 
 
Ad clause 12 repealing section 8G of the Act - Filling of vacancies in the Refugee Appeals Authority 
 

41. Section 8G of the Act as inserted by section 11 of the Amendment Act of 2008 provided for the filling of 
vacancies which arise in the RAA as a result of death, resignation or removal from office. On the current 
reading no provision is made for the filing of such vacancies and it creates a lacuna in such instance. 
 
Ad clause 13 inserting sections 9A to 9H in the Act - provisions in relation to the Standing Committee 
created in terms of the Act 
 

42. The requirement that the Chairperson and members of the Standing Committee be legally qualified is 
commended as required for in section 9B but careful re-consideration should be given to the functions 
of the Standing Committee as provided for in section 9C(1)(a) to (1)(c) in the following respect: 
 
42.1.1. Section 9C(1)(a) to be inserted provides that the Standing Committee must determine any 

review in terms of section 24A to be inserted in the Act.  
 

42.1.2. Section 24A relates to review of decisions taken by the RSDO in regard to section 24(3)(b) of the 
Act. Section 24(3)(b) of the Act relates to the rejection by the RSDO if he or she finds the 
application for asylum to be “manifestly unfounded, abusive or fraudulent.” On reading section 
24A together with section 9C(1)(c) to be inserted in the Act, there appears to be no obligation 
on the Standing Committee to monitor or review any other decision taken by RSDO.  

 
42.1.3. This clause does not provide enough checks and balances on the decision-making power of the 

RSDO. Therefore, if the reason by the RSDO for rejection of the application is founded for 

                                                 
11 http://www.unhcr.org/uk/statistics/unhcrstats/576408cd7/unhcr-global-trends-2015.html 
12 https://africacheck.org/latest-reports/page/2/  
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instance on the basis of section 24(3)(c) of the Act, being that the application is “unfounded”, 
the process of how the RSDO applied his mind to the decision cannot be reviewed on the current 
reading of the Bill. The asylum-seeker can appeal a section 24(3)(c) decision to the RAA but our 
law makes a clear distinction between appeal and review. On appeal the merits of the case are 
considered whereas with review the manner in which a decision-maker came to his decision is 
investigated. There is also no obligation by the Standing Committee to review the RSDO’s 
decision to grant asylum, in terms of section 24(3)(a), which could also be susceptible to 
corruption. 

 
42.1.4.  It is submitted that in order to circumvent this situation, section 9C(1)(c) has to make provision 

that all decisions by a RSDO have to be monitored and supervised. 

Ad clause 13 inserting clause 9G in the Act - Remuneration of the Standing Committee 
 
43. The new section 9G to be inserted provide that the remuneration, allowance and other benefits to be 

received by the members of the Standing Committee may be determined by the Minister “with the 
concurrence of the Minister of Finance”. The previous section 19 of the Act provided that such 
remuneration, allowance and benefits has to be approved by the Minister of Finance and it is submitted 
the previous version provided for stronger oversight and supervision.  

Ad clause 13 inserting 9H in the Act - Administrative task of Standing Committee 
 
44. On the current reading of section 9H to be inserted, the independence of the Standing Committee comes 

under attack as it essentially would be members of the DHA who may supervise the decisions of the 
RSDO, and who also happen to be officers of the DHA. In Ruyobeza v Minister of Home Affairs13 the Court 
found that the previous section 9(2) of the Act (which is echoed in Section 9A(2) to be inserted in the Act) 
required the Standing Committee to be independent and impartial and that it is ultra vires and 
inconsistent with the Constitution if this supervisory function is performed by officers of the DHA. 
 

45. Section 33(3)(a) of the Constitution requires that the “review of administrative action by a court or, where 
appropriate, an independent an impartial tribunal” (own emphasis). It is submitted that section 9H is 
inconsistent with the Constitution and that the DHA should amend this section to provide for 
independent monitoring. 

Ad clause 14 inserting section 20A in the Act - Crime prevention and integrity measures 
 
46. The attempts made by the DHA to combat corruption in the asylum application process are admirable 

but it is submitted that no provision is made for reporting of corruption. It is submitted that an internal 
corruption reporting mechanism should be considered by the DHA. 

Ad clause 18 substituting section 22 in the Act - concerning the application for an asylum-seeker visa 
 
47. It is submitted that careful consideration of the impact of the judgment in Ahmed v the  Minister of Home 

Affairs (Ahmed) delivered on 21 September 2016 should be afforded on the impact on the application 
for an asylum-seeker visa and in specific to section 22(2) of the Act.14 
 

48. In Ahmed the Court found that on a holistic reading of the Act does not preclude a failed asylum-seeker 
to apply for a “temporary residence permit” in terms of the Immigration Act despite section 22(2) which 
provides that any previous visa issued to an applicant in terms of the Immigration Act becomes null and 
void when an asylum-seeker is afforded an asylum-seeker visa in terms of section 22(1) of the Act. The 

                                                 
13 2003 (5) SA 57 (C). 
14 Ahmed and Others v Minister of Home Affairs and Another [2016] ZAWCHC 123 (21 September 2016). 
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intention of the Legislator needs to be clarified on this issue as it does not deal with failed asylum-seekers 
who may now apply for temporary residence permits in terms of the Immigration Act. 

 
49. Section 22(6) to be inserted in the Act provides for an “assessment test” to be conducted when an 

asylum-seeker applies for an asylum-seeker visa by determining “his or her ability to sustain himself or 
herself, and his or her dependants, with the assistance of friends, for a period of at least four months.” It 
is submitted that this provision is vague as it does not define what will be considered as sufficient means 
to sustain oneself, as well as how this will be measured. 

 
50. Furthermore, section 22(7) to be inserted, provides that if it is found that an asylum-seeker is unable to 

sustain himself or herself and his dependants, that asylum-seeker “may be afforded shelter and basic 
necessities provided by the UNHCR”. Again, no clear indication is given on how this will be determined 
and for long shelter will be provided. 

 
51. Section 22(8) to (11) provide a complex and confusing manner in terms of which the right to work in the 

Republic be endorsed on asylum-seeker visas. We submit that it not only places an additional burden on 
the DHA to monitor the employment situation but also does not consider self-employment. On reading 
the provisions it appears that the DHA intends to settle an application for asylum within four months. 
However, what happens if it fails to do so in the instance where it was determined that an asylum-seeker 
can sustain himself for four months with the help of family, which effectively denies him the right to work 
on his asylum-seeker visa? Does it mean that a re-assessment of the asylum-seeker’s needs in terms of 
section 22(6) will be done or does it mean that if the four months have passed and the application for 
asylum is still pending that the asylum-seeker’s visa may be endorsed with the right to work? 
 

Ad clause 24 substituting section 28 of the Act - Removal and detention of refugees and asylum-seekers 
 
52. It is submitted that section 28(1) to be inserted, has to be in line with section 33(1) of the Constitution, 

when the Minster orders that a refugee or asylum-seeker or categories of either to be removed from the 
Republic on the grounds of national security, national interest or public order. On the current reading no 
mention is made on the factors the Minister will consider in order to make such a decision. 
 

53. The recent judgment in Ahmed also creates a problem in regard to the interpretation of section 22(3) as 
read with section 22(4) to be inserted in the Act. Failed asylum-seekers may in terms of the judgment 
apply for “temporary residence” in terms of the Immigration Act. The question now arises what happens 
in the instance where a refugee (who is ordered to be removed or falls in one of the categories of 
refugees to be removed) whose spouse is a failed asylum-seeker applied for temporary residence in 
terms of the Immigration Act and was granted same? Does it mean the spouse’s “temporary residence 
visa”, which technically does not fall in the category of section 22(3) as it only refers to the visa of a 
refugee or asylum-seeker, is not revoked and that despite the fact that as a dependant she may be 
included in an order for removal in terms of section 22(4), she would be able to reside in the Republic 
until the expiry of the “temporary residence visa”? 

 
54. It is submitted that the DHA should carefully reconsider the impact of the Ahmed judgment on this 

provision. 

Conclusion 
 
55. In conclusion it is submitted that the exclusion and cessation of refugee status needs to be carefully 

tailored in order to comply with the 1951 Convention and the Constitution. In its current format it is 
contrary to international principles. It is also submitted that the objectives of the Bill might be completely 
defeated by not ensuring that procedural safeguards are put in place to ensure independent decision-
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making and impartial review of these decisions. The composition of the Standing Committee needs to be 
carefully reviewed and should not consist solely of members of the DHA.  
 

56. We trust that our comments will be of assistance in guiding the Portfolio Committee on Home Affairs in 
its deliberations and finalisation of the Bill. We are also available to make oral submissions on the same 
Bill. 

 
 
 

 
 
MS CHRISTINE BOTHA 
LEGAL OFFICER: CENTRE FOR CONSTITUTIONAL RIGHTS 

 

 


