1. Report of the Portfolio Committee on Justice and Correctional Services on the filling of vacancies at the South African Human Rights Commission, dated 1 November 2016

The Portfolio Committee on Justice and Correctional Services (the Committee), having considered the request by the Minister of Justice and Correctional Services (the Minister) for the National Assembly to recommend candidates to be appointed as commissioners to the South African Human Rights Commission (SAHRC), reports as follows: 
1. In a letter, dated 23 March 2015, the Minister requested that the National Assembly recommends a person for appointment as a Commissioner to the South African Human Rights Commission (the Commission) in terms of the South African Human Rights Commission Act (see ATC of 1 April 2015). This was necessary in order to fill the vacancy that arose as a result of the South African Human Rights Commission Act 40 of 2013 coming into operation. The request was referred to the Committee for consideration and report on 1 April 2015.
2. In July 2015, the Committee placed adverts in various newspapers calling on members of the public to nominate suitable candidates for appointment as members of the Regulator. The Committee received 24 nominations. 
3. In a further letter, dated 25 September 2015, the Minister requested the National Assembly to recommend a person for appointment as a Commissioner to fill a vacancy that would arise following the expiry of the term of office of Ms Pregs Govender in December 2015. The request was referred to the Committee for consideration and report on 21 October 2015. In March 2016, the Committee placed another advert in the newspapers requesting members of the public to nominate a suitable candidate for appointment. The Committee received 10 nominations for the position. 
4. The Committee agreed to combine the processes of the filling of the two vacancies and invited eight candidates to interviews. The shortlisted candidates were as follows:
· Mr Andre Hurtley Gaum

· Mr Edward Nkhangweleni Lambani

· Mr Anandroy Ramdaw

· Prof Rushiella Songca

· Mr Lindelwe Mabandla

· Adv. Thomas Kwena Ntsewa

· Mr Hassen Ebrahim

· Dr Oupa Moshebi

5. The interviews were held on 11 May 2016. A total of six candidates attended the interviews. Mr Ebrahim could not attend the interviews due to prior commitments outside the country. Dr Moshebi also withdrew from the process, citing his employment by another organization as the reason for his withdrawal.  
6. Following this, the Committee resolved to recommend to the National Assembly that it recommend Mr Andre Hurtley Gaum and Mr Edward Nkhangweleni Lambani for appointment as Commissioners to the South African Human Rights Commission on a full time basis. 
7. On 23 August 2016, however, the National Assembly considered the Committee’s Report, dated 17 May 2016, on the filling of the two vacancies. At the request of the Chief Whip of the Majority Party, the National Assembly referred the matter back to the Committee for further consideration and report. 

8. In the interim, the National Assembly had received a letter dated 2 June 2016 from the South African Human Rights Commission that: Informed the Assembly of the resignation of part-time commissioner Ms J Y Love with effect from 31 May 2016; reminded the Assembly of the imminent expiry of the terms of office of the following commissioners: Adv L M Mushwana; Ms L Mokate; Adv B J Malatji; and Dr T Titus; and requested the Assembly to initiate the process for the filling of the resultant vacancies. On 23 June 2016, the request was referred to the Committee for consideration and report. 
9. On 24 August 2016, the Portfolio Committee met to discuss the National Assembly’s decision on its report and the referred letter from the South African Human Rights Commission. The Committee resolved that the process should begin afresh: all seven vacancies at the Commission would be re-advertised. The advertisement should also clearly state that those who had applied previously should reapply.
10. Public participation

10.1. The Committee has welcomed the public interest that its work has attracted.
10.2. Section 193(2) of the Constitution provides that the involvement of civil society in the recommendation process may be provided for as envisaged in section 59(1) of the Constitution. Section 59(1) provides for public access to and involvement in the National Assembly. Broadly, the provision states that the Assembly must facilitate public involvement in its legislative and other processes and conduct its business in an open manner and hold its business/ meetings in public. 

10.3. To facilitate public participation, the Committee agreed to an open and transparent process, in particular: 

10.3.1. The advertisement requesting nominations or applications for the position of commissioner at the SAHRC from members of the public appeared in all official languages in various newspapers throughout the country from 3 September 2016 with a closing date of 16 September 2016. The advert also appeared on Parliament’s website. The advert requested all people who had previously applied for the vacancies to reapply. 
10.3.2. The Committee published the names of all candidates with their accompanying curriculum vitae on Parliament’s website. Members of the public were given until 12 October 2016 to make submissions on the candidates. 

11. Selection criteria and shortlisting

11.1 Section 193 of the Constitution, 1996, and section 5 of the South African Human Rights Commission Act, 2013, set out the applicable criteria for appointment as a commissioner to the South African Human Rights Commission:
11.2 Section 193 of the Constitution provides that a commissioner must be a South African citizen and fit and proper person to hold the office, as well as comply with any other requirements prescribed by national legislation. Also, the need for a Commission established by Chapter 9 of the Constitution to broadly reflect the race and gender composition of South Africa must be considered when appointments are made.
11.3 The South African Human Rights Commission Act, 2013, specifies that commissioners should be South African citizens and fit and proper persons to hold office. In addition, commissioners should have a record of commitment to the promotion of human rights and a culture of human rights and be persons with applicable knowledge or experience with regard to matters connected with the objects of the Commission.
11.4 Before shortlisting took place, all candidates were requested to complete a questionnaire that was based broadly on the questionnaire that the Judicial Services Commission makes use of in the case of judicial appointments and also contained disclosure provisions.

11.5 In addition, the Committee agreed that the academic qualifications of those shortlisted would be verified and that Parliament should be asked to facilitate screening of the candidates. 

11.6 Further, members of civil society undertook their own evaluation process and made the results of their findings available to the Committee for information purposes.

12. Shortlisting and interviewing

12.1. The Committee received a total of 80 nominations/applications for the seven vacancies. Five candidates withdrew from the process for personal reasons. 
12.2. The Committee then met on 5 October 2016 to shortlist candidates to be interviewed on 13 and 14 October 2016. The following 18 candidates were shortlisted: 
· Prof. Firoz Cachalia

· Adv. Joseph Bokankatla Malatji

· Adv. Lourens Mabedle Mushwana 

· Prof. Bongani Christopher Majola 

· Mr Jonas Ben Sibanyoni

· Ms Asha Sharmila Ramgobin

· Mr Andrew Christoffel Nissen

· Prof. Nomthandazo Patience Ntlama

· Ms Lindiwe Mokate

· Ms Janine Lousie Hicks 

· Prof. Bonita Cecile Meyersfeld

· Ms Devikarani Priscilla Sewpal Jana

· Mr Kisten Govender

· Adv. Andrew Hurtley Gaum
· Ms Matlhodi Angelina Makwetla

· Mr Shybe Chalklen

· Ms Pathmavathi Moodley

· Ms Ndileka Eumera Portia Loyilane 
12.3. Interviews were conducted at Parliament on 13 and 14 October 2016. All candidates, except Prof. NP Ntlama and Mr S Chalklen participated in the process. 
13. Deliberations
13.1. On 27 October 2016, the Committee conducted its deliberations and agreed to put forward the following candidates for appointment as commissioners, as well as in what capacity:
· Adv. Andrew Hurtley Gaum (Full time)

· Ms Devikarani Priscilla Sewpal Jana (Full time)

· Prof. Bongani Christopher Majola (Full time)

· Ms Matlhodi Angelina Makwetla (Full time)

· Adv. Joseph Bokankatla Malatji (Full time)

· Mr Andrew Christoffel Nissen (Part time)

· Mr Jonas Ben Sibanyoni (Part time)

13.2. The Committee deliberated further on the positions of Chairperson and Deputy Chairperson of the Commission, agreeing to nominate Prof. Bongani Christopher Majola as Chairperson and Ms Devikarani Priscilla Sewpal Jana as Deputy Chairperson of the Commission.

14. Recommendations
14.1. Having considered the request of the National Assembly for the Committee to nominate suitable persons for appointment as commissioners to the SAHRC, the Committee recommends that: 

14.1.1. The National Assembly recommend the following persons to the President for appointment as commissioners:
· Adv. Andrew Hurtley Gaum (Full time)

· Ms Devikarani Priscilla Sewpal Jana (Full time)

· Prof. Bongani Christopher Majola (Full time)
· Ms Matlhodi Angelina Makwetla (Full time)
· Adv. Joseph Bokankatla Malatji (Full time)
· Mr Andrew Christoffel Nissen (Part time)
· Mr Jonas Ben Sibanyoni (Part time)
14.1.2. The Committee further recommends that the National Assembly recommend that Prof. Bongani Christopher Majola be appointed as Chairperson and Ms Devikarani Priscilla Sewpal Jana as Deputy Chairperson of the Commission. 

15. Appreciation

15.1. The Committee would like to thank all candidates for making themselves available to be considered for appointment. 

15.2. Further, the Committee would like to acknowledge the active involvement of members of the public and of civil society in this process.
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