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Introduction

The Joint Rules of Parliament were developed and adopted after the formal adoption of the Constitution of 1996 which led to the establishment of a bicameral Parliament consisting of the National Assembly and the National Council of Provinces. 

The new Joint Rules responded comprehensively to the principles and detailed provisions of the Constitution relating to the mandate and functions of the two Houses.

The Joint Rules have their origin in particular in sec 45 of the Constitution which states as follows:

45 Joint rules and orders and joint committees

(1) The National Assembly and the National Council of Provinces must establish a joint rules committee to make rules and orders concerning the joint business of the Assembly and Council, including rules and orders -

(a) to determine procedures to facilitate the legislative process, including setting a time limit for completing any step in the process;

(b) to establish joint committees of representatives from both the Assembly and the Council to consider and report on Bills envisaged in sections 74 and 75 that are referred to such a committee;

(c) to establish a joint committee to review the Constitution at least annually; and

(d) to regulate the business of -

(i) the joint rules committee;

(ii) the Mediation Committee;

(iii) the constitutional review committee; and

(iv) any joint committees established in terms of paragraph (b).

(2) Cabinet members, members of the National Assembly and delegates to the National Council of Provinces have the same privileges and immunities before a joint committee of the Assembly and the Council as they have before the Assembly or the Council.

Following on the recent comprehensive revision of the rules of both the Assembly and the Council, the Joint Rules also need to be revised and adjusted consequentially.

The current Joint Rules are the 6th Edition of June 2011, which were further amended in November 2015 although those amendments have not yet been incorporated into the rule book.

Overview of content of Joint Rules

The Joint Rules consist of six chapters, as follows:

· Chapter 1, Interpretation and application (Joint Rules 1 – 6)

· Chapter 2, Joint sittings of the Houses (Joint Rules 7 – 14)

· Chapter 2A, Order in joint sittings and rules of debate (Joint Rules 14A – 14W). This Chapter is made up of two parts, namely

· Part 1, Order in joint sittings (Joint Rules 14A – 14K), and

· Part 2, Rules of debate (Joint Rules 14L – 14W).

· Chapter 3, Joint committee system (Joint Rules 15 – 116), which amongst others includes the following important Parts:

· Part 17, Leader of Government Business (Joint Rules 149 – 150), and

· Part 18, Joint Tagging Mechanism (Joint Rules 151 – 158).

· Chapter 4, Joint legislative process (Joint Rules 159 – 222), which amongst others includes the Parts -

· Part 2, Classification of Bills (Joint Rules 160 – 164), and

· Part 9, Time limits and fast-tracking (Joint Rules 213 – 216).

· Chapter 5, Stopping of funds to provinces (Joint Rules 223 – 230).

In addition there are two schedules:

· Schedule A, Code of conduct for Assembly and permanent Council members, and

· Schedule B, Rules of the Joint Standing Committee on Intelligence.

It will be immediately apparent that the Joint Rules for the most part concern the joint committee system and the joint legislative process.

A closer examination of the individual chapters follows, with some important considerations affecting  the revision process.

Chapter 1, Interpretation and application (Jrs 1 – 6)

Joint Rule 1, headed “Interpretation”, is the Definitions Rule, which will require adjustment (mainly technical).

Note that the Joint Rules should not govern or override the separate Rules of the Assembly and the Council. In the Assembly Rules, the House rules precede the Joint Rules in the “Sources of authority” (Rule 2).

Joint Rules 2 to 6, which cover respectively - 

· “Unforeseen matters”, 

· suspension of any rule, 

· non-diminution of the rules, 

· application to non-members, and additionally 

· public participation, which is related to Joint Rule 14 on public access (NA Rules 57 – 61).

Chapter 2, Joint sittings of the House (Jrs 7 – 14)

This Chapter covers the following subjects:

· Calling of joint sittings (JR 7)

· Venue (JR 8)

· Day and time (JR 9)

· Presiding officer (JR 10)

· Relief of presiding officer (JR 11)

· Discipline (JR 12) 

· Procedure (JR 13)

· Public access (JR 14)

Notes

(a) The Joint Rules on discipline and procedure in particular will need attention.

(b) There are a range of matters in the Assembly rules that in the nature of things do not need to be covered in the Joint Rules, including commencement of a session, election of presiding officers, general authority of the Speaker, whips' functions, members' attendance and programming of House business and mini-plenaries.

(c) Check however that attendance of a joint sitting or a joint committee is covered in the Assembly rules.

(d) Consider also including declaration of private interests (NA Rule 30) and raising of a question of privilege (NA Rule 31) as well as interruption, suspension or adjournment of proceedings (NA Rule 48).

Chapter 2A, Order in joint sittings and Rules of debate (Jrs 14A – 14W)

This Chapter is to be prioritised for purposes of revision and consequential amendment, together with Chapter 2.

Part 1 covers Order in Joint Sittings (Jrs 14A – 14K).

Notes

(a) A new Joint Rule 14GA was adopted in November 2015 covering removal of a member from the Chamber.

(b) These Rules need to be adjusted to conform with Assembly Rules 63 – 77 where appropriate.

(c) The following could also be added:

· freedom of speech (NA Rule 63) 

· grossly disorderly conduct (NA Rule 69)

· etc

Part 2 covers Rules of debate (Jrs 14L – 14W).

Notes

(a) To be adjusted to Assembly Rules 78 – 95 where appropriate.

(b) Consider adding:

· control of microphones (NA Rule 80) and

· reflections on members and executive (with adjustments) (NA Rule 85)

(c) JR 14J, Reflection on judges, should also be moved to Part 2.

(d) Other matters in the Assembly Rules not covered in the joint rules would in the nature of things include decision-taking, motions, “snap debates”, ministerial statements and questions.

Chapter 3, Joint committee system (Jrs 15 – 116)

Part 1, Introduction (Jrs 15 – 17). This part contains a list of committees, which will need to be adjusted. It also specifies limitations to the appointment of subcommittees (JR 16).

Notes

(a) This chapter and Chapter 4 on legislative process cover by far the largest part of the joint rules. The range of different joint committees will need to be revised quite extensively, as will become apparent.

(b) The joint committee system is informed directly by sec 45 of the Constitution.

(c) The Assembly rules provide in Rule 150(4) that the Assembly participates in joint committees and other structures in accordance with the joint rules.

Part 2 covers rules applicable to joint committees generally (Jrs 18 – 33)

Notes

(a) The joint rules can be adjusted to conform with the revised Assembly rules as appropriate but it will be important to distinguish between joint committees as such, joint committees made up of two House components, and committees of the two Houses meeting jointly. Provision is also made for committees of the two Houses “conferring” which is dealt with in joint rules 147 – 148.

(b) There is no quorum requirement in respect of joint committees (ref JR 27). Decision-taking varies according to how the joint committees are composed.

Part 3 (Jrs 34 -43) covers rules applicable to subcommittees generally and Part 4 (Jrs 44 – 52) contains rules applicable to both joint committees and joint subcommittees generally.

Part 4, Joint Rules Committee (Jrs 53 – 69)

Notes

(a) A deadlock-breaking mechanism is contained in JR 57

(b) Special provision is made for participation by minority parties in the NCOP in JR 59 and for participation by local government in JR 60.

(c) As in the Assembly rules, the joint administrative function of the Joint Rules Committee and its subcommittees must be removed.

(d) A new Joint Standing Committee on Financial Management of Parliament was approved by both Houses in November 2015 for which new joint rules 96A – 96F were also adopted.

The Joint Subcommittee on Review of the Joint Rules is contained in JRs 67 – 69.

Note: The current status of some of the other subcommittees of the Joint Rules Committee would need to be assessed, such as -

· The Joint Subcommittee on International Relations (JRs 76 – 79)

· The Joint Subcommittee on Funding of Represented Political Parties (JRs 80 – 83)

· The Joint Subcommittee on Delegated Legislation (JRs 84 – 86)

Part 6, Joint Programme Committee (JRs 90 – 96)

Note: The composition of the Assembly component as well as the decision-taking in the Joint Programme Committee would have to be reviewed in the light of the revised Assembly rules.

Part 9, Joint committees on bills (JRs 111 – 116)

Note: These rules are preceded by a note indicating that not only sec 74 and 75 bills may be dealt with by such a joint committee (which is what sec 45 of the Constitution envisaged) but also sec 76 bills.

Part 10, Committees on security services (JRs 117 - 120F)  

Notes

(a) The Joint Committee on Oversight of Security Matters (JRs 117 – 119): The status of this joint subcommittee needs attention, as indicated in the Note after JR 119.

(b) The Joint Committee on Defence (JRs 120A – 120C): The rules on this committee were revised in November 2015, with new rules 120D – 120F also being added.

Other joint structures covered in the Joint Rules, some of which may require further attention,  include: 

· The Parliamentary Group on International Relations (PGIR) (JRs 128 – 136)

· The Joint Committee on HIV and Aids (JRs 137 – 137F)

· The Multiparty Women's Caucus (JRs 137G – 137L)

Attention is also drawn to the provision for -

· The Leader of Government Business in Parliament (JR 149), and

· The Joint Tagging Mechanism (JTM) (JRs 151 – 158, and the Note after JR 158).

Chapter 4, Joint legislative process (JRs 159 – 222)

Part 1, Steps prior to introduction of Bills (JR 159)

Note: This links up with Assembly Rules 271 and 276

Part 2, Classification of Bills (JRs 160 – 164)

Notes

(a) These rules should be read together with the Joint Rules on the JTM (see above)

(b) It would be advisable to get an input from the legal team on the classification of Bills, noting also that a Bill may be ruled to be constitutionally or procedurally out of order.

(c) All references to “mixed Bills” in the Joint Rules are to be removed.

Part 3, Consideration of Bills by joint committees (JRs 165 – 171)

Note: Consideration could also be given to making formal provision for Assembly and Council committees to meet jointly on a Bill (for instance for purposes of fast-tracking) – even though a Bill must first be passed by one House  before it is formally referred to the other.

Part 4, Constitution Amendment Bills (JRs 172 – 180)

Note: These rules contain important technical details to which attention is drawn.

The separate processes to be followed with sec 75 Bills and sec 76 Bills are dealt with in Joint Rules 181 – 183 and Joint Rules 184 – 190 respectively.

Part 7, Procedure for mixed section 75/76 Bills (JRs 191 – 201, and Note)

Note: This part will be omitted. However, JR 20 contains useful information about ways of splitting mixed Bills.

Part 8 (JRs 202 – 212) covers the procedures for Bills referred back by the President,

Part 9, Time limits and fast-tracking (JRs 213 – 216)

Note: These provisions are as envisaged in sec 45(1)(a) of the Constitution but are not used much in practice.

Part 10, General matters concerning legislative process (JRs 217 – 222)

Notes

(a) Provision is made for a person to be designated the person in charge of a Bill in the Council in respect of certain Bills (JR 217). This may need to be factored into the definition of “person in charge” in the Definitions Rule.

(b) Difficulties with the language requirements of Bills (JR 220) are likely to require inputs from the legal team.

Chapter 5, Stopping of funds to provinces (JRs 223 – 230)

Notes

(a) The reference here is to sec 216(3) of the Constitution

(b) It should be noted that the process involved in Parliament is always urgent, as Parliament has only 30 days to complete its consideration of such measures (regardless of the time of year when the matter arises).

(c) This chapter includes some notes for further consideration and engagement.

Schedules to the Joint Rules

The Joint Rules include the following Schedules:

· Schedule A: Code of conduct for members

· Schedule B: Rules for the Joint Standing Committee on Intelligence
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