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NATIONAL ECONOMIC DEVELOPMENT AND LABOUR COUNCIL 

MEMORANDUM TO THE MANAGEMENT COUNCIL 

REQUEST FOR SIGN-OFF ON THE NEDLAC REPORT ON THE DRAFT BORDER 

MANAGEMENT AUTHORITY BILL 

 

1.0. Purpose 

 

1.1. To request sign-off by the Management Committee (Manco) on the NEDLAC 

Report in respect of the draft Border Management Authority Bill, 2016. 

 

2.0. Discussion 

 

2.1. A Task Team of the Manco has been engaging on the draft Border 

Management Agency Bill (subsequently renamed the Border Management 

Authority Bill) since 30 November 2015.  

 

2.2. On 29 February 2016, the Task Team suspended its engagements on the 

Border Management Agency Bill to accommodate bilaterals between 

Government and Social Partners. Labour and Business raised principle 

concerns during the engagement process, which had been discussed and 

partially resolved during the bilaterals. Government convened four (4) bilateral 

meetings with Business and four (4) bilateral meetings with Labour.  

 

2.3. On 18 April 2016, the Task Team reconvened and Government tabled a 

revised Bill called the Border Management Authority Bill. Government 

presented an overview of the major revisions that it had undertaken, noting 

that the policy direction and outcomes remain unchanged. Government 

explained that the revised Bill addressed key issues raised by the Office of the 

Chief State Law Advisor and the NEDLAC social partners. 

 

2.4. The Border Management Authority Bill provides for the establishment, 

organisation, regulation, functions and control of the Border Management 

Authority; for the appointment, terms of office, conditions of service and 

functions of the Commissioner; for the appointment and terms and conditions 

of employment of officials; for the duties, functions and powers of officers; for 

delegations; for the establishment of an Inter-Ministerial Consultative 
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Committee, Border Technical Committee, advisory committees; and for 

matters connected therewith. 

 

2.5. The Bill therefore addresses matters related to the establishment of the 

Border Management Authority. 

 

 

3.0. Recommendation 

 

It is recommended that Manco signs-off on the attached NEDLAC Report. 
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NATIONAL ECONOMIC DEVELOPMENT AND LABOUR COUNCIL 

P.O. BOX 1775, SAXONWOLD, 2132 – 160 JAN SMUTS AVENUE, ROSEBANK 2196 

TELEPHONE +27(0) 11 328 4200 FAX +27 (0) 11 447 6053/2089 

_________________________________________________________ 

 

 

DRAFT NEDLAC REPORT OF THE BORDER MANAGEMENT AUTHORITY BILL TASK 

TEAM 

 

 

 

1. BACKGROUND 

 

1.1. NEDLAC agreed to consider the draft Border Management Agency Bill (BMA 

Bill), which has been revised as the Border Management Authority Bill, 

through a Task Team of the Management Committee (Manco). 

  

1.2. This NEDLAC Report constitutes the outcome of the NEDLAC deliberations 

on the revised Border Management Authority Bill, which included deliberations 

on the initial draft Border Management Agency Bill. 

 

1.3. The NEDLAC Report provides a summary of the processes, including the 

events leading up to the revised Border Management Authority Bill, and areas 

of agreement and disagreement. In this regard, a matrix of the Border 

Management Authority Bill is attached hereto and marked as Annexure 1. 
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2. PROCESS AT NEDLAC 

 

2.1. Social Partners expressed an interest to engage on the draft BMA Bill at 

NEDLAC, given its possible impact on the South African economy. This was 

communicated to Chamber Convenors of the Trade and Industry Chamber on 

01 October 2015. On 08 October 2015, the Director-General for the 

Department of Home Affairs (DHA) wrote to NEDLAC requesting to table the 

draft Border Management Agency Bill at NEDLAC for engagement.  

 

2.2. On 08 October 2015, the Minister of Home Affairs referred the draft BMA Bill 

to Parliament in accordance with the rules of Parliament.  This had significant 

implications for the NEDLAC process, as the consequence of the agreements 

reached in NEDLAC may not be incorporated in the Bill prior to its tabling in 

Parliament. NEDLAC therefore undertook to communicate with DHA on this 

matter and explained that NEDLAC must be afforded sufficient time to 

consider the draft Bill to enable Government to have an opportunity to 

incorporate any agreed changes to the draft Bill prior to its introduction into 

Parliament. 

 

2.3. The draft BMA Bill was made available to NEDLAC on 13 October 2015. 

NEDLAC noted that there was an existing process underway at the Public 

Service Collective Bargaining Council (PSCBC) to brief them on the BMA.  

Labour had requested that NEDLAC await the conclusion of this process 

before commencing with the NEDLAC process. Government responded that 

the role of the PSCBC was not to deliberate on legislation. The decision was 

taken that a NEDLAC process is not dependent on the PSCBC process and 

would not preclude any other relevant processes. 

 

2.4. NEDLAC Management met with DHA on 21 October 2015 to clarify the 

NEDLAC engagement process. A proposal to establish a Manco Task Team 

was forwarded to the Overall Convenors for consideration and the Overall 

Convenors agreed to the proposal. 

 

2.5. Manco established the BMA Bill Task Team to consider the draft Bill and to 

make recommendations. The Task Team comprised of representatives from 

Organised Labour, Organised Business, Organised Community and 
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Government. A list of Task Team members is attached hereto and marked as 

Annexure 2. 

 

2.6. The NEDLAC Task Team convened its first meeting on 30 November 2015. 

 

 

2.6.1. To engage on the contents of the draft BMA Bill and issues related to 

the establishment of the Bill.  

 

2.6.2. In this regard, the Task Team: 

2.6.2.1. Considered matters relating to the establishment of the 

Border Management Agency (subsequently renamed the 

Border Management Authority); 

2.6.2.2. Undertook a clause-by-clause analysis of the draft Bill with 

a view to reach consensus on the provisions thereof;  

2.6.2.3. Provided input intended to address constituency concerns 

and to enhance the draft Bill; and 

2.6.2.4. Developed a NEDLAC report on its work which reflects 

maximum areas of agreement and disagreement. 

 

2.7. The Task Team met on the following dates:  

 
2.7.1. 30 November 2015 

2.7.2. 13 January 2016 

2.7.3. 27 January 2016 

2.7.4. 15 February 2016 

2.7.5. 29 February 2016 

2.7.6. 18 April 2016 

2.7.7. 04 May 2016 

 

2.8. Following the Task Team meeting on 29 February 2016, there was an 

agreement to suspend engagements, given the principle objections that were 

raised by Labour and Business on the draft BMA Bill.  

 

2.9. Noting the concerns expressed by both Labour and Business in respect of 

transferring border law enforcement functions from other organs of State to 

the BMA, Government stated that it was considering a combination of 

alternative approaches, namely: 
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2.9.1. A Presidential Proclamation - the President of the Republic is entitled 

and empowered by section 97 of the Constitution of the Republic of 

South Africa, 1996 (the “Constitution”), to transfer particular functions 

from one member of the Cabinet to another. The President may 

transfer the administration of an entire piece of legislation or parts 

thereof from one member of the Cabinet to another; and 

2.9.2. A Parliamentary amendment process - actual amendments are made 

to other pieces of legislation, which will then empower the BMA to 

execute those functions. 

 

2.10. In response to Government’s approach of a Presidential Proclamation, 

Business noted the following: 

 

2.10.1. The BMA is an enabling framework Act. While Business agrees that 

Schedule 1 was not the most appropriate mechanism for transferring 

all border law enforcement functions to the BMA, it did give Business 

the opportunity to understand the extent of the complexities 

contained in the transfer of functions, as well as a rough indication of 

the function that is envisioned to be transferred. 

2.10.2. In this regard, whilst Business acknowledged that section 97 of the 

Constitution provides the President with the prerogative to transfer 

functions by Proclamation, it motivated that, given the likely impact of 

the complexity of transferring functions from principal organs of state 

to the Border Management Authority could have on the legitimate 

cross-border movement of goods and people, a special dispensation 

should be provided for to consult with Business on the Presidential 

Proclamation before it is gazetted. 

2.10.3. Government did not agree to this request, since this is a 

Constitutional prerogative of the President. 

 

2.11. In addition, Government indicated that Chapter 5 and Schedule 1 of the BMA 

Bill, which contained the mechanisms through which the functions and powers 

(as listed in Schedule 1 of the draft Border Management Agency Bill, 2015) 

were to be transferred to the BMA, have been deleted. Government further 

stated that it will point out the pieces of legislation that it envisages for transfer 

through the Presidential Proclamation, as well as the pieces of legislation (if 

any) that it envisages to amend through a legislative process. 
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2.12.  During the suspension period, Government engaged in a series of bilaterals 

with Business and Labour, respectively. The outcome of these bilaterals 

resulted in a revised Bill, called the Border Management Authority Bill, 2016. 

 

2.13. The Task Team reconvened on 18 April 2016 and Government tabled the 

revised Border Management Authority Bill, 2016, detailing the changes as 

agreed to during its bilaterals with Business and Labour.  A clause–by-clause 

engagement on the revised Border Management Authority Bill was concluded. 

 

2.14. This report therefore captures the principle objections, and areas of 

agreement and disagreement reached on the revised Border Management 

Authority Bill. 

 

2.15. The following documents were submitted:  

 

Border Management Agency Bill _ Annexure 3 

Border Management Authority Bill_ Annexure 4 

 

Proposed amendments to the Bill are indicated as follows: 

[*text*] = delete; _________________ = insert 

 

2.16. In addition to the above documents, Government provided various additional 

documents to NEDLAC and also made key presentations: 

 

2.16.1. BMA Institutional Options Analysis Report (2014) 

2.16.2. Socio-Economic Impact Assessment System (SEIAS) Report on the 

BMA (2015) 

2.16.3. International Study Tour Report – Americas (2014) 

2.16.4. International Study Tour Report – Europe (2014) 

2.16.5. International Study Tour Report – China and Russia (2014) 

2.16.6. Presentation: State of the Border Environment in South Africa (2016) 

2.16.7. Presentation: Overview of International Border Management 

Experiences and Lessons (2016) 

2.16.8. Presentation: Institutional Options for the BMA (2016) 

2.16.9. Presentation: Transfer of Functions (2016) 

2.16.10. Presentation: Commissioned Officers in the South African National 

Defence Force – A Legal Perspective (2016) 



 

 

8 
Version: 10 May 2016  

2.16.11. Submission on Presidential Proclamation Process prepared by the 

Office of the State Law Advisor (2016) 

2.16.12. Presentation: BMA Bill Update – Update on Key Revisions (2016) 

 

3. INITIAL PRINCIPLE OBJECTIONS RAISED BY CONSTITUENCIES DURING THE 

INITIAL PHASE OF ENGAGEMENT ON THE BORDER MANAGEMENT AGENCY 

BILL 

 

3.1. Labour 

 

3.1.1. Agency creation 

Labour has an overall disagreement of state institutions that are 

located outside of the public service. Labour preferred to see a single 

public service department take responsibility for the border law 

enforcement functions. Furthermore, Labour expressed that security 

organs must be located firmly within the public service. The rationale 

for the national public entity appears to have a narrow focus, while 

the government component allows for a broader focus. The tasks of 

the BMA are massive, which appears more suited to a government 

component. The rationale for a national public entity is therefore not 

supported.  

 

3.1.2. Conditions of service  

Labour pointed out that the creation of the Agency will create 

fundamental changes to conditions of service of public servants 

employed within the various Government Departments and 

institutions. Further that this will result in bargaining power being 

weakened. Labour was further concerned that the creation of 

agencies is akin to outsourcing of public functions. Labour was 

further of the view that should DHA wish to declare the BMA as an 

essential service, DHA should make an application, and motivate for 

declaring an essential service, to the Essential Services Commission. 
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3.1.3. Customs functions 

Labour was concerned about illegal imports coming through the 

borders threatening local jobs. As customs functions will be absorbed 

by the BMA, Labour raised the concern that not enough will be done 

to mitigate risks. It appears that the practicalities of this functional 

transfer had not been considered. The creation of a new Agency 

would be disruptive to the critical administrative function currently 

undertaken by SARS in this regard.   

 

3.1.4. Officer vs. Official 

The Bill did not clearly differentiate between an officer and an official 

of the BMA.  

 

3.1.5. Disclosure of information 

Labour expressed its concern about the clause on disclosing internal 

information by officials to external persons. It stated that this clause 

had negative implications for trade union whistle blowers who would 

want to disclose corruption to the unions. The Protection of Access to 

Information Act that regulates the disclosure of information was 

sufficient and there was no need for the clause in the Bill. Labour 

sought further information in respect of the research undertaken on 

best practice. 

 

3.1.6. General concerns 

Government’s presentation referred to systemic administrative 

coordination problems and articulated that the creation of a single 

integrated structure would address these problems. There was also 

mention of the porous borders and no emphasis on the challenges 

around movement of people and illegal activity. Concern was raised 

about how these issues would be managed with the exclusion of the 

South African National Defence Force. 

 

 

 

 

 

 



 

 

10 
Version: 10 May 2016  

3.2. Business 

 

3.2.1. Agency creation 

Business expressed its concerns with the increasing number of 

agencies that were being established, noting the significant amount 

of resources and funding which the Socio-economic Impact 

Assessment (SEIAS) Report concluded would be required for this 

purpose. The five key challenges presented by Government were all 

related to the movement of people and not goods. Furthermore, 

whilst Business noted and agreed that there are serious challenges 

relating to the illicit movement of goods, it is of the opinion that 

measures designed to combat illicit trade, whilst necessary, is a 

separate matter to promoting the facilitation of legitimate trade. 

Business was of the opinion that the Bill does not contain any 

measures to promote the latter. Different resources were required to 

regulate the movement of people vs. the movement of goods. As 

such, Business proposed to separate the functions relating to the 

movement of persons and those relating to the movement of goods. 

Business is of the opinion that functions related to the latter should 

not be assumed by the agency. Business therefore disagreed that 

the creation of an entire agency is necessary to resolve these 

challenges; additional funding appears to be the solution required to 

resolve at least some of these challenges. Business pointed out that 

the issues that need to be addressed are linked to a lack of capacity 

and resource requirements. The solution to these challenges is not 

the creation of a new agency, as the integration that was being 

sought by Government should be possible though existing 

mechanisms.  There is after all only one Government. Business also 

noted the findings of the SEIAS Report in this regard. 

 

3.2.2. Movement of people vs. movement of goods/customs functions. 

Business was not convinced that the facilitation of trade that is of 

paramount importance would be achieved by the proposed BMA, 

stating that the agency will not have the necessary financial and 

human resources to facilitate the movement of goods. Business 

referred to the role of SARS, in this regard, stating that the entity is 

highly efficient in managing cross border movement of goods. 
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Serious concern was raised around the capacity of a new agency to 

absorb these functions, as well as the ability to seamlessly integrate 

the risk profiling systems of SARS vis-à-vis the BMA. 

 

3.2.3. Militarised approach 

Business expressed concern with the militarised approach adopted in 

the establishment of the agency and indicated that this would not 

create a conducive environment to facilitate legitimate trade and 

migration. There appears to be a significant influence from State 

Security on the Bill. Business acknowledged the Constitutional 

responsibility of the Defence Force; however, it stated that there are 

a number of other Constitutional imperatives that affects more than 

just the Defence Force. This emphasised Business’ concern with the 

armed nature of the agency. 

 

3.2.4. Absorption of functions 

Business raised a principle concern with absorbing all of the border 

law enforcement related functions performed by the various line 

Departments in the border law enforcement area to the BMA, once it 

has been established. Business raised logistical and financial 

challenges with this task, as well as legal challenges. Business noted 

that whilst it understands the BMA to be an implementing agency, 

some of the functions which the BMA is envisaged to perform are 

captured in legislation where no distinction is made between 

enforcement in the rest of the Republic. As such, Business stated 

that the principal legislation would in several instances need to be 

amended as a simple assignment of functions would result in a legal 

quagmire. Once a function had been assigned, Business sought 

clarity on what will happen to the portion of the provision that does 

not concern the border law enforcement area. Business believes that 

the current situation of vertical integration of specialist decision 

making in the various departments that have responsibility for 

prohibition or restriction of cross border movement of goods will no 

longer exist making control over these functions more difficult. 
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3.2.5. Funding 

Business raised concern that there is no information on the funding 

required for the establishment of the agency and believes that the 

availability of the necessary funding should be clarified before 

establishment of the entity Business furthermore raised serious 

concerns regarding the cost of establishment by the SEIAS given the 

current constraints on the national fiscus. 

 

3.3. Community was firm in its support for the establishment of the Border 

Management Authority, as proposed by Government. Community is of the 

view that the Authority will address challenges related to porous borders, 

which are poorly and non-cohesively managed. Community further expressed 

that the establishment of the BMA will address the influx of unauthorised 

human movement and illicit goods into the country. 

 

4. PRINCIPLE AREAS OF AGREEMENT THAT WERE REACHED DURING THE 

BILATERALS ON THE BORDER MANAGEMENT AUTHORITY BILL 

 

4.1. Government – Labour Bilaterals 

 

4.1.1. In the four bilaterals between Government and Labour, seven main 

issues were addressed: 

 
a) Establishment of an agency outside of the Public Service; 

b) Powers granted to the Minister regarding the determination of 

employment dispute procedures; 

c) Provisions related to the disclosure of information; 

d) The security clearance provisions; 

e) The prohibition of the right to strike by officers of the Border 

Guard;  

f) Concerns about outsourcing of a national security function; and 

g) The effective management of the customs function within a 

future BMA and the protection of jobs in particular. 
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4.1.2. The main outcome of the bilateral discussions was that Labour 

acknowledged the need to establish a single Border Management 

entity in South Africa. It was also acknowledged that the customs 

function, as explained by government, could be included in this new 

organ of state. Labour further acknowledged the various changes 

made in the revised Bill that addressed all their concerns, except the 

matter of the establishment of the BMA as a national public entity. 

 

4.1.3. Government revised the initial draft Bill and addressed all the main 

concerns raised by Labour as identified above, except the need to 

establish the BMA as a single organ of state as a National Public 

Entity in terms of Schedule 3A of the Public Finance Management 

Act.  

 

4.1.4. The Border Management Authority will only cover approximately 10% 

of the work of SARS’ Customs Division at Ports of Entry. Only those 

customs officers stationed at ports of entry will be included in and 

transferred to the BMA. The remaining employees of the Customs 

Division will continue to be employed by SARS. 

 

4.1.5. To mitigate the risk of the flow of goods being disturbed 

unnecessarily or the fight against customs fraud being negatively 

affected, Government will make use of transitional arrangements, 

including provisions contained in the Border Management Authority 

Bill, including in section 42(2). This will include: 

 

a) Phasing-in the functions of the BMA, including introducing the 

function related to the movement of goods, contained in section 

5(b), which will be after the function related to the movement of 

persons has been transferred to the BMA, contained in section 

5(a), and 

b) Phasing-in the introduction of the BMA at different ports of 

entry over time, starting with a particular category of ports, to 

ensure the smooth running of BMA and its work. This facility is 

provided for in section 42(2)(b) of the BMA Bill, which allows 

the President to phase-in “the application of this Act to different 
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parts of the border law enforcement area or different ports of 

entry” 

 

4.1.6. It was agreed that government will share progress with Nedlac on the 

roll-out of the BMA on a regular basis. Such feedback sessions will 

allow Social Partners to provide feedback on successes and 

challenges. 

 

4.2. Government – Business Bilaterals 

 

4.2.1. In the four bilaterals between Government and Business a number of 

issues were discussed. The main issues included: 

 

a) The need to establish a new State agency and the risks of 

transferring functions from over 50 pieces of legislation  to this 

new organ of state; 

b) While recognising that Schedule 1 (List of functions to be 

transferred) was found to be potentially -unconstitutional, 

Business did not accept that the only way to deal with it was 

through a Proclamation;  

c) The effective management of the customs function by the 

future BMA; 

d) The establishment of the BMA as an armed organisation and, 

more specifically, the militarisation of the border environment; 

e) Various provisions in the Bill related to communication, 

information sharing, transparency and accountability; 

f) Alignment with the Labour Relations Act; 

g) Concerns related to the powers of officers to conduct routine 

inspections and searches without a warrant; 

h) Recourse mechanisms for members of the public who are 

aggrieved by the actions of the Border Guard Officers ; and 

i) The proposal for an alternative dispute resolution mechanism. 

 

4.2.2. Business acknowledged the various changes made in the revised Bill 

that addressed some of their concerns e.g. the phased approach that 
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will be utilised to establish the BMA; the clarity provided on the 

envisaged Presidential Proclamation process; the focus on 

transferring “frontline customs functions” to the BMA; such as various 

revisions related to accountability and information management; the 

inclusion of provisions on an appeal procedure by members of the 

public; and full alignment with the Labour Relations Act. 

 

5. AREAS OF AGREEMENT 

The following areas of agreement arose through the process of engagement at 

NEDLAC: 

 

5.1. CHAPTER 1: DEFINITIONS, APPLICATION AND OBJECT OF ACT 

 

5.1.1. Chapter 1: Definitions 

a) All definitions had been agreed to without amendment. 

b) Labour raised a principle concern with the definition of 

‘Authority’, stating that it agrees with the definition as contained 

in the section of definitions; however, it disagrees with the 

principle of establishing the Authority outside of the public 

service, as contained in Section 4. 

 

5.1.2. Application of Act 

a) Constituencies agreed to section 2 in its entirety, without 

amendment. 

 

5.1.3. Object of Act 

a) Constituencies agreed to section 3 in its entirety, without 

amendment. 

 

5.2. CHAPTER 2: BORDER MANAGEMENT AUTHORITY 

 

5.2.1. Functions of Authority 

a) Constituencies agreed to section 5 in its entirety, without 

amendment. 
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5.2.2. Composition of Authority 

a) Constituencies agreed to section 6 in its entirety, without 

amendment. 

 

5.3. CHAPTER 3: COMMISSIONER 

 

5.3.1. Appointment of Commissioner 

a) Constituencies agreed to section 7(1)(a), (b), (c), (d), (e), (f), 

(g), (i), (2)(a) and (b) without amendment.  

 

5.3.2. Terms of Office of Commissioner 

a) Constituencies agreed to section 8 in its entirety without 

amendment. 

 

5.3.3. Removal of Commissioner from Officer 

a) Constituencies agreed to section 9 in its entirety without 

amendment. 

 

5.3.4. Conditions of service and remuneration of Commissioner 

a) Constituencies agreed to section 10 in its entirety. 

b) Constituencies agreed section 11 (2)(a) with the following 

amendment: 

 

“the efficient and effective performance of the Authority’s 

functions, including the publication of service standards” 

 

In this regard: 

i. Business understood Government’s view that this provision 

is implied in the PFMA. However, Business explained that 

this is a critically important issue that must be highlighted. 

 

5.3.5. Functions of Commissioner 

a) Constituencies agreed to section 11 in its entirety, without 

amendment. 
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5.3.6. Delegation by Commissioner 

a) Constituencies agreed to section 12 in its entirety, without 

amendment. 

 

5.4. CHAPTER 4: APPOINTMENT AND FUNCTIONS OF OFFICIALS 

 

5.4.1. Appointment of Officials 

a) Constituencies agreed to section 13(1), (2), (5) and (6) without 

amendment 

 

5.4.2. Commissioned officers 

a) Constituencies agreed to section 14(1), (2), (3)(a) to (f) and (4) 

without amendment. 

 

5.4.3. Duties, functions, and powers of officers of border guard 

a) Constituencies agreed to section 15 in its entirety, without 

amendment. 

 

5.5. CHAPTER 5: EMPLOYMENT TERMS AND CONDITIONS OF OFFICIALS 

 

5.5.1. Terms and Conditions of employment 

a) Constituencies agreed to section 16 in its entirety, without 

amendment. 

 

5.5.2. Limitation of rights of officers 

a) Constituencies agreed to section 17(1) and (2)(a) without 

amendment. 

 

5.6. CHAPTER 6: POWERS OF ENTRY, SEARCH AND SEIZURE 

 

5.6.1. Powers of entry, search and seizure with warrant 

a) Constituencies agreed to section 18 in its entirety without 

amendment. 

 

5.6.2. Powers of entry, search and seizure without warrant 

a) Constituencies agreed to section 19 in its entirety without 

amendment. 
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5.6.3. Routine searches and seizures 

a) Constituencies agreed to section 20(1) with the following 

amendment: 

“An officer may, without a warrant, conduct a roadblock or set up 

a checkpoint within the border law enforcement area or at a port 

of entry with the written approval of the commissioner.” 

 

5.6.4. Powers relating to vessels within maritime borders 

a) Constituencies agreed to section 21 in its entirety with the 

following amendments and explanations: 

 

21(c) –The circumstances around the requirement to board a 

vessel will dictate who accompanies the officer. Government 

cited the example of a suspected bomb on board a vessel. The 

officer will make the rational decision to request that assistance 

of a bomb squad expert on board. 

 

21(e) – The understanding is that electronic documentation is 

acceptable, as long as the documentation is legally acceptable. 

 

21(e)(i) – The consequences of breaching section 34 will be 

dealt with in terms of the disciplinary code. 

 

21(f) – “require the master to appear in person and give 

explanation concerning a vessel, the crew, any provision of this 

Act” 

 

5.6.5. Detained or arrested persons and seized goods 

a) Constituencies agreed to section 22 in its entirety, without 

amendment. 

 

5.7. CHAPTER 7: FUNDS AND IMMOVABLE PROPERTY 

 

5.7.1. Funds of Authority 

a) Constituencies agreed to section 23 in its entirety, without 

amendment. 
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5.7.2. Immovable Property 

a) Constituencies agreed to section 24 in its entirety, without 

amendment. 

 

5.8. CHAPTER 8: COMMITTEES AND IMPLEMENTATION PROTOCOLS 

 

5.8.1. Inter-Ministerial Consultative Committee 

a) Constituencies agreed to section 25 in its entirety, without 

amendment. 

 

5.8.2. Border Technical Committee 

a) Constituencies agreed to section 26 in its entirety, without 

amendment. 

 

5.8.3. Advisory Committees 

a) Constituencies agreed to section 27 in its entirety, without 

amendment. 

 

5.8.4. Implementation Protocols 

a) Constituencies agreed to section 28(1) with the following 

amendment: 

 

“[If] Where the implementation of a policy, the exercise of a 

statutory power, the performance of a statutory function or the 

provision of a service relating to border law enforcement 

functions by the Authority depends on the participation of other 

organs of state, the Authority and those organs of state [may] 

must co-ordinate their actions in such a manner as may be 

appropriate or required in the circumstances[, and may do so] by 

entering into an implementation [protocols] protocol with the 

Authority in accordance with section 35 of the Intergovernmental 

Relations Framework Act, 2005 (Act No. 13 of 2005) 

 

b) Constituencies agreed to section 28(2) with no amendments 

 

c) Constituencies agreed to insert a new section 28(3) as follows: 
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“(3) The organs of State must, within a reasonable time after 

the commencement of the Act, enter into implementation 

protocols with the Authority to collaborate on and ensure the 

alignment of technological, electronic, information and 

communication systems and procedures necessary to 

ensure efficient sharing of relevant information with the 

Authority.” 

 

d) In this regard, section 28 (3) will follow chronologically as the new 

section 38(4) 

 

5.9. CHAPTER 9: GENERAL 

 

5.9.1. Delegation by Minister 

a) Constituencies agreed to section 29 in its entirety, without 

amendment. 

 

5.9.2. Review and appeal 

a) Constituencies agreed to section 30 in its entirety, without 

amendment. 

In this regard: 

a) Government clarified that the Commissioner will be 

empowered to undertake both a review and an appeal. 

There is recourse beyond the Commissioner to the Minister 

and recourse beyond the Minister to the Judiciary. 

Government further clarified that an affected person would 

be entitled to pursue and internal review procedure without 

prejudice to the rights contained in the Promotion of 

Administrative Justice Act to take a decision on judicial 

review to a competent court. 

 

5.9.3. Designation or determination of ports, points and places of entry 

a) Constituencies agreed to section 31 in its entirety, without 

amendment. 
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5.9.4. Reporting 

a) Constituencies agreed to section 32 in its entirety, without 

amendment. 

 

5.9.5. Exemption from payment of fees or tolls 

a) Constituencies agreed to section 33 in its entirety, without 

amendment. 

 

5.9.6. Confidentiality 

a) Constituencies agreed to section 34 in its entirety, without 

amendment. 

 

5.9.7. Liability 

a) Constituencies agreed to section 35 in its entirety, without 

amendment. 

 

5.9.8. Offences and penalties 

a) Constituencies agreed to section 36 in its entirety, with the 

following amendments: 

 

(4)(b)- “an officer to commit a breach of the prescribed 

disciplinary code related to the border law enforcement functions 

of an officer” 

 

(5)(c)- “subsection 4(b), that person is liable to a fine or period of 

imprisonment or to both a fine and imprisonment. [as may be 

prescribed in terms of section 37(1)(g) in respect of a breach of 

the disciplinary code] 

 

5.9.9. Regulations 

a) Constituencies agreed to section 37 in its entirety, with the 

following amendments: 

 

37(1)(j) - Constituencies agreed to delete section 37(1)(j) in its 

entirety. The numbering will follow in chronological order, 

subsequent to deletion. 
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b) Constituencies agreed to insert a new section of 37(4) as follows: 

“The Minister may make regulations to differentiate between the 

various degrees of the seriousness of the breach of the 

disciplinary code of conduct of officers.” 

 

In this regard: 

i. Labour pointed out that it is important to differentiate 

between labour matters and security matters. It is therefore 

important to have separate disciplinary procedures 

applicable. 

ii. Business acknowledged that officers of the BMA will be 

subjected to a higher standard of conduct; however, these 

officers also carry out non-security related functions. In 

pursuit of that work, it cannot be automatically assumed that 

the breach was a criminal offence. The disciplinary code 

must therefore be set out in a manner that distinguishes 

between what can be categorised as a criminal offence and 

what cannot be categorised as a criminal offence. 

iii. Government understood the concerns raised by Labour and 

Business. The abovementioned changes had been affected 

to address these concerns. Government further stated that 

the regulations will outline measures that lead to a 

disciplinary process and the appropriate discretionary action 

around these measures. 

iv. Government further stated that the Commissioner cannot 

determine the final outcome of a disciplinary procedure. A 

process will be established to guide this. 

 

5.10. CHAPTER 10: TRANSITIONAL PROVISION 

 

5.10.1. Transfer of employees from organ of state to Authority 

a) Constituencies agreed to section 38 in its entirety, without 

amendment. 

 

5.10.2. Transfer of assets, liabilities and funds 

a) Constituencies agreed to section 39 in its entirety, without 

amendment. 
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5.10.3. Ports, points and places of entry 

a) Constituencies agreed to section 40 in its entirety, without 

amendment. 

 

5.10.4. Recognised trade unions 

a) Constituencies agreed to section 41 in its entirety, without 

amendment. 

 

5.11. CHAPTER 11: SHORT TITLE AND COMMENCEMENT 

 

5.11.1. Short title and commencement 

a) Constituencies agreed to section 42 in its entirety, without 

amendment. 

 

6. AREAS OF DISAGREEMENT 

 

The following areas of disagreement arose through the process of engagement at 

NEDLAC. Three main areas of disagreement were reached, namely the 

establishment of an authority, security vetting processes and routine searches by 

officers of the BMA. Business proposed additional text, which had been rejected by 

Government. This is contained in Annexure 5. 

 

6.1. ESTABLISHMENT OF THE AUTHORITY 

(CHAPTER 2: BORDER MANAGEMENT AUTHORITY) 

 

6.1.1. Establishment of the Authority 

a) Section 4(1) was recorded as an area of disagreement for the 

following reasons: 

 

i. Business disagreed with the establishment of an Authority 

that sought to absorb all border law enforcement functions 

from the principle line departments, including customs 

functions from SARS. The transfer of the function will likely 

result in significant disruption of customs control functions. 

Business pointed out that the transfer of the customs control 

functions would require simultaneous transfer of functions 
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that are set out in other legislation, relating to the prohibition 

or restriction of trade in goods. Furthermore, the new 

Customs Control Act is in process of being implemented and 

the rules are being developed. Business pointed out that the 

implementation process for the Customs Control Act will 

already place pressure on the efficient operation of SARS in 

respect of trade in goods. The risk of disruption of customs 

control functions and the resultant deterioration in the 

services rendered to traders is too high to be taken at the 

current time of economic weakness. 

 

ii. Labour expressed its appreciation for the revised wording; 

however, it did not support the provision as it remained 

concerned with the location of the Authority outside of the 

public service. Labour further stated that it would prefer a 

single Government organ. 

 

iii. Government stated that it had responded to all concerns 

during the bilateral process with Labour and Business 

respectively. In response to Business, Government stated 

that a phased-in approach will be adopted in transferring the 

functions. A risk mitigation strategy will be developed and 

the process will be carefully monitored. Community 

supported Government’s position. 

 

iv. While Business recognised the intention by Government to 

develop a risk mitigation strategy, there is no intention to 

engage with Business as a significant interested party in this 

process.  In addition, the details of the phasing-in approach 

are not yet known and in respect of goods could result in 

significant disruption or uneven treatment of cross border 

movement of goods at different ports of entry. 

 

b) Section 4(2) was recorded as an area of disagreement for the 

following reasons: 
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i. Business proposed a link to the implementation protocol 

contained in section 28. Business agrees with Government’s 

explanation regarding the reference to ‘exclusively’ and its 

intention not to outsource functions. It noted that the word 

“exclusively” should not be interpreted so as to prevent any 

other organs of state performing border law enforcement 

functions whilst following a phased-in approach. Business 

however stated that the relationship between the SARS Risk 

Assessment Unit and the Risk Assessment Unit at the port 

of entry must be clarified and confirmed to alleviate the 

concern business has of traders having to face two different 

risk assessments 

 

ii. Labour expressed appreciation that the provision addresses 

outsourcing services related to security related functions; 

however, Labour would prefer that this be extended to all 

functions carried out by the BMA. 

 

iii. Government stated that Labour maintains its objection to the 

establishment of the Authority outside of the public service, 

yet it raises concerns around the operation of the Authority. 

Government is of the view that it had addressed all 

substantive concerns raised in this regard. Government 

further responded to Business and confirmed that the Risk 

Assessment Units of all relevant institutions will be linked, 

but that this is not a matter for legislation.  

 

iv. While Business appreciates this, there is no guarantee that 

such link will eliminate duplication. 

 

v. Community expressed its support for Government and 

further stated that the BMA is a relevant structure to be 

placed in the law enforcement area. 
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6.2. SECURITY VETTING PROCESS 

(CHAPTER 3: COMMISSIONER) 

 

6.2.1. Appointment of Commissioner 

a) Business and Labour disagreed with section 7(1)(g)(ii) for the 

following reasons: 

 

i. Labour disagreed with the security vetting process across 

Government institutions, noting that the process in itself is 

ineffective and inefficient. Labour added that this is a 

general concern that it has with Government and is not 

specific to the Department of Home Affairs or the Border 

Management Authority Bill.  

ii. Business concurred with Labour’s objection, stating that 

while the process is necessary, the manner in which it is 

being executed is highly inefficient and ineffective. Business 

recognised that the implementation of the process is not the 

responsibility of DHA. However, it believes that the concerns 

on the overall approach to security vetting must be raised. 

 

iii.  Community raised no objection.  

 

(CHAPTER 4: APPOINTMENT AND FUNCTIONS OF OFFICIALS) 

 

6.2.2. Appointment of officials 

a) Constituencies disagreed with section 13(4) and (5). Same 

concerns as stipulated in 6.2.1 (a) applies. 

 

6.2.3. Commissioned officers 

a) Constituencies disagreed with section 14(3)(g). Same concerns 

as stipulated in 6.2.1 (a) applies. 

 

(CHAPTER 5: EMPLOYMENT TERMS AND CONDITIONS OF OFFICIALS) 

 

6.2.4. Limitation of rights of officers 

a) Constituencies disagreed with section 17(2)(b). Same concerns 

as stipulated in 6.2.1 (a) applies. 
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6.3. ROUTINE SEARCHES 

(CHAPTER 6: POWERS OF ENTRY, SEARCH AND SEIZURE) 

 

6.3.1. Routine searches and seizures 

a) Business disagreed with section 20(2)(a), (b)(i), (ii), (iii). Business 

proposed that the same test applied in Section 19 should also be 

applied in relation to routine searches, namely that officials 

should only be permitted to search goods and persons should 

there be reasonable grounds that a warrant is likely to be granted 

if applied for, and that the delay in applying for such a warrant 

would defeat the object. Business is of the view that omitting such 

a test would create the possibility of abuse. Government stated 

that this is impossible. These are routine checks within a border 

law enforcement area. Community and Labour raised no 

objection. 

 

b) Business proposed the insertion of a new section 20(2) as 

follows: 

 

“The written authorisation referred to in section 20(1) above shall 

at all times be available for such roadblock and be accessible for 

inspection by the public. The written approval must state the 

following: 

(a) The date on which the roadblock is authorised 

(b) The approximate duration of the roadblock; and 

(c) The place and object of the proposed action” 

 

Furthermore: 

i. Business is of the view that the wording above aims to align 

the provisions of section 20(1) with that of section (13)(a) 

and (b) of the South African Police Services Act, 1995 (Act 

No. 68 of 1995) 

 

In this regard: 

i. Government is of the view that should there be a dispute or 

grievance related to a roadblock or check point, such 
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dispute or grievance may be raised with, and be dealt with 

by, the Commissioner. 

ii. The proposal was therefore rejected by Government and 

recorded as an area of disagreement. Labour and 

Community did not support Business’ proposal. 

 

c) Business proposed the following amendment to section 20(2) to 

become the new section 20(3) as follows: 

 

“An officer may, without a warrant 

(a) conduct a routine inspection or search of any person, goods, 

documents, premises, or vehicle within the border law 

enforcement are or at a port of entry for the purposes of 

ascertaining compliance with the provisions of this Act, 

provided the officer on reasonable grounds believes that-  

(i) a warrant will be issued if applied for; and 

(ii) the delay in obtaining the warrant is likely to defeat the 

object of such warrant. ” 

 

In this regard: 

i. Government is of the view that routine inspections cannot 

be subjected to the suggested text. 

ii. The proposal was therefore rejected by Government and 

recorded as an area of disagreement. Labour and 

Community did not support Business’ proposal. 

 

7. CONCLUSION  

 

7.1. This report therefore concludes deliberations at NEDLAC on the Border 

Management Authority Bill. The Report is submitted to the Minister of Labour 

and other Ministers in terms of section 8 of the NEDLAC Act, 1994 (Act No. 35 

of 1994). 

 

7.2. Constituencies agreed that draft regulations dealing with the detailed 

requirements should be tabled in NEDLAC for engagement prior to final 

gazetting for implementation.  
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7.3. It is acknowledged that the NEDLAC Parties may continue to advocate their 

views, in relation to those areas noted as areas of disagreement, in the public 

consultation and other structured processes with due regard to the Report. 

 

7.4. The final revised Border Management Authority Bill is attached as Annexure 6. 

 


