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For Attention: Allen Wicomb  08 September 2016 

Email: awicomb@parliament.gov.za 

      
 

SAIPA’S COMMENTS ON DRAFT TAXATION LAWS AMENDMENT BILL AND THE DRAFT 
TAX ADMINISTRATION LAWS AMENDMENT BILL.  

 

The South African Institute of Professional Accountants (SAIPA) would like to thank the 

Parliament standing committee on finance for the opportunity to provide comments on Draft 

Taxation Laws Amendment Bill and the Draft Tax Administration Laws Amendment Bill. We trust 

that our submission will receive your favourable consideration. 

Should you require any further information or wish to discuss our comments in more detail, the 
writer can be contacted on: 

082 0643453 or (011) 207 7873, or fngwenya@saipa.co.za 

Kind regards, 

 

Faith Ngwenya 

Technical Executive 

  

mailto:fngwenya@saipa.co.za
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1.  Section 12E of the Income Tax Act, 1962 

 

1.1 Effective date 

 

We welcome the amendment made to this Section of the Act, however we wish to 

request that National treasury consider back dating the effective date. The impact of 

previous exclusion of personal liability companies have had a huge impact wherein 

SARS is raising hefty assessments including penalties on those taxpayers that have 

in the past claimed Section 12E on those companies.  

 

1.2 Asset-for- share transactions for natural persons employed by a company 

(section 42 of the Income Tax Act) 

 

It is proposed that only asset-for-share transactions involving personal liability 

companies should qualify. This is because professional service providers to whom the 

benefit was initially intended for, such as lawyers, doctors or accountants after 

incorporation operate as personal liability companies. 

 

Recommendation 

 

The reading of wording is unclear. It seek to allow only Inc. companies the tax benefit 

of roll-over treatment in terms of section 42 of Income tax Act. This is not the current 

practice and interpretation. A sole proprietor who sells his business to a company is 

permitted to utilise the tax relief offered by section 42. The proposed legislation ̀ seeks’ 

to deny sole proprietors this tax relief. 

 

 

2. Amendment to section 44 of the VAT Act 

 

The new proposals are as follows: 

A vendor person may deduct an amount from output tax attributable to a later tax 

period, provided this later period falls within five years from the date of certain events, 

for example, the date a tax invoice should have been issued. An input tax deduction 

be limited in certain instances to the tax period in which the time of supply occurred. 
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In addition, the time limit for the payment of refunds be clarified in that a claim for the 

refund must be received by SARS within five years after the date upon which the 

payment of the amount claimed to be refundable was made 

 

SAIPA’S Comment 

 

We would like to seek clarification related to on what circumstances may input tax be 

only claimable in the tax period in which supply has occurred? In addition, under which 

circumstances, would the five-year period still be applicable? These circumstances 

are clearly absent. We are of the view that this new proposal ought to be completely 

scrapped because it would create an insurmountable confusion among vendors and 

tax practitioners. 

 

3. Office of the Tax Ombudsman 

 

3.1. Section 20 of the Tax Administration Act, 2011 

 

Section 20 of the Tax Administration Act, 2011, is hereby amended by the substitution 

for subsection (2) of the following subsection: 

“(2) The Tax Ombud’s recommendations are not binding on [taxpayers] a taxpayer or 

SARS, but if not accepted by a taxpayer or SARS, reasons for such decision must be 

provided to the Tax Ombud and may be included by the Tax Ombud in a report to the 

Minister or the Commissioner under section 19.” 

 

SAIPA Comment 

 

It is suggested that a time frame (number of days) be included to the section, e.g. If 

SARS is not accepting such recommendations by the Tax Ombud it should then give 

such reasons within a specified number of days so as to enable the aggrieved taxpayer 

so affected by its non- acceptance of the OTO recommendations to seek other 

available recourse. Also to enable the (complainant) taxpayer to have an 

understanding of SARS position if he or she chooses to take the matter further. 
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3.3 Section 15 of the Tax Administration Act, 2011 

 

Section 15 of the Tax Administration Act, 2011, is hereby amended—  

(a) by the substitution for subsection (1) of the following subsection: 

“(1) The Tax Ombud must employ the staff of the office of the Tax Ombud [must be 

employed] in terms of the SARS Act [and be seconded to the office of the Tax Ombud 

at the request of the Tax Ombud in consultation with the Commissioner]. 

 

 

SAIPA Comment 

 

It is not clear whether only the staff from SARS will make the office of the Tax Ombud 

as they must be employed in terms of the SARS Act. The deletion of secondment but 

the inclusion that they must be employed in terms of the SARS Act is not clear on how 

the employment to the OTO will be done. 

 

It is therefore suggested that the secondment cannot guarantee complete 

independence which is required to ensure the efficacy and public confidence in the 

office. Also suggested is that other members within the tax/accounting industry in 

private practice be recruited to the office as a way of balancing the composition 

thereof. In addition, in order to ensure independence. 

3.4 Section 16 of the Tax Administration Act, 2011 

 

Section 16 of the Tax Administration Act, 2011, is hereby amended by the substitution 

for subsection (1) of the following subsection: 

“(1) The mandate of the Tax Ombud is to— (a) review and address any complaint by 

a taxpayer regarding a service matter or a procedural or administrative matter arising 

from the application of the provisions of a tax Act by SARS; and (b) review, at the 

request of the Minister, any systemic and emerging issue related to a service matter 

or the application of the provisions of this Act or procedural or administrative provisions 

of a tax Act.” 
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SAIPA Comment 

 

The Ombud should also be given power to investigate complaints from taxpayers 

pertaining to Infringement of their rights by SARS. In addition they must be given power 

investigate any right violations by SARS, this should include allegations that SARS 

tends to deliberately delay paying refunds especially when comes to their financial 

year end. The above is also in line with the Canadian system wherein The 

Ombudsman has a power to investigate complaints from taxpayers pertaining to 

breaches of their rights as a taxpayer by the CRA. In addition of matters reported by 

taxpayers, the Canadian’s Ombudsman has the power to investigate alleged rights 

violations by the CRA. 

 

We therefore of the view that the power to investigate must be included as part of the 

Tax Ombud mandates. 

 

4. Section 104 of the Tax Administration Act, 2011 

 

Section 104 of the Tax Administration Act, 2011, is hereby amended by the substitution 

in subsection (5) for paragraph (a) of the following paragraph: 

“(a) for a period exceeding [21] 30 business days, unless a senior SARS official is 

satisfied that exceptional circumstances exist which gave rise to the delay in lodging 

the objection.” 

 

SAIPA Comment 

 

The increase in the number of days is welcomed as it will also limit the number of 

condonations that were to be submitted for late submission of objections. There were 

a number of objections which were declared invalid and or rejected simply because 

they could not provide satisfactory reasons for late submission. An additional seven 

business days will come very handy to the dispute resolution process 


