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 BORDER MANAGEMENT AUTHORITY BILL
15 August 2016 

Background

This document provides a brief summary of the Border Management Authority Bill (BMA) which was submitted to Parliament and is drafted accordance with the Constitution, international and domestic law, in order to contribute to the socio economic development of the Republic and ensure effective border law enforcement functions at ports of entry.

Broadly, the BMA framework bill provides for the establishment of the BMA as Part A of Schedule 3 of the Public Finance Management Act, 1999 (Act No. 1 of 1999); the appointment, powers and functions of the BMA Commissioner and officers; officials employment terms and conditions; funds, assets and liabilities of the BMA; the assignment of functions to the BMA and an inter-ministerial consultative committee and other committees
.
The department of Home Affairs has submitted the BMA bill following Cabinets decision to establish this entity. The Bill has far reaching consequences and below is a summary of a selection of clauses and upon reflection would require the department to provide further details regarding the establishment of the border management agency.
Summary of the BMA sections and clauses
	Section 
	Summary of clauses 

	Chapter 1

Definitions, Applications and Object
	These sections provides definitions for various concepts and terminology utilised within the Bill to assist in defining the mandate of the authority. The Bill applies to enforcement functions at ports of entry- ra and within the border law enforcement area” (BMA)

	Chapter 2: Border Management Authority 
Clause 4: Establishment of Authority;  Clause 5: Functions of Authority ; Clause 6: Composition of Authority
	“ Clause  4 outlines that border law enforcement functions within the border law enforcement area and at ports of entry will be performed exclusively by the officers of the Authority”


Comments relating to chapter 2 of the bill:

BMA is proposing that all functions will be performed by the authority. This suggests that all functions and related budgets are to be moved to the new established agency.
According to the Financial and Fiscal Act, section (2A)(a), “an organ of state in one sphere of government which seeks to assign a power or function to an organ of state in another sphere of government in terms of a law must first, before assigning the power or function- (i) notify the Commission of the fiscal and financial implications of such assignment on-(aa) the future division of revenue raised nationally between the spheres of government as required by section 214 of the Constitution;

Questions: 

a) Having considered the paragraph above, has the department consulted the FFC to consider this matter given that functions will be shifted from agencies and departments? If this is applicable, what was the outcome of the FFC in the matter?
b) Given the complexity of integrating existing institutions into one agency, what are the significant risks and challenges in shifting these functions?

c) With respect to SARS and the issue of revenue collections at entry points, has the case of efficiency gains being considered since SARS has greater revenue competency gains in this area? Can the department provide details on how they propose on ensuring efficient continuation of this function?
d) Consultation: it is reported that consultations were held with various stakeholders including labour. Can the department consolidate the comments and submit to parliament? 
Financial implications
According to the memorandum of objects submitted with together with the Act states that “there is a key principle in the establishment of the authority that funds will follow function”. Furthermore according to the EPR study, it estimates that R3.8 billion currently is utilised by agencies and departments to discharge their ports of entry and law enforcements. However it is envisaged that additional funds may be required for the establishment process of the authority
1. Given the tight fiscal constraints and the financial implications this may or may not have on the implementation on this project, did the department hold consultation with National Treasury to discuss the additional funding required? If so, what was the outcome and recommendations from the NT?
	Section 
	Summary of clauses

	Chapter 3  Commissioner

Clauses 7 - 12

a ) Appointment of Commissioner

b)Terms of office of Commissioner

c) Removal of Commissioner from office

d) Conditions of service and renumeration of Commissioner

e) Functions of Commissioner

f) Delegations of Commissioner


	This section relates to academic qualifications and skills levels, maximum age, citizenship, conditions of service and remuneration required to hold the position of Commissioner. 
The President appoints the Commissioner 

	Chapter 4:  Appointment and Functions of Officials

Clauses 13 -15

a) Appointment of officials

b) Commissioned officers

c) Duties, functions and powers of officers of border guard
	The clauses in this section relate to determining uniform recruitment and appointment procedure including undergoing appropriate security clearance which constitute “prima facie” proof of appointment.

	Chapter 5: Employment terms and conditions of officials
	This clause outlines the terms and conditions of employment of all officials (i.e. both officers of the border guard and support staff) of the Authority, as

determined by the Minister in consultation with the Minister of Finance.

	Chapter 6: Powers of entry , search and seizure 

Clause 18 to 22 
	Clause 18 “provides for instances when officers may exercise their powers to enter, search or seize with a warrant”; Clause 19 “provides for instances when officers may exercise their powers to enter, search or seize without a warrant; Clause 20 “authorises an officer to, without a warrant, conduct a roadblock or set up a checkpoint within the border law enforcement area or at a port of entry with the written approval of the Commissioner”; Clause 21 “refers to an officer’s powers relating to vessels within maritime borders, which powers do not require a warrant”.

	Chapter 7: Funds and Immovable property
Clause 24 
	Clause 24, makes provision for the management of immovable property-determine the policy and procedure for the acquisition, maintenance and disposal of immovable property. 

	Chapter 8 : Committees and Implementation protocols

Clauses 25 to 28 
	Clause 25, makes provision for the establishment of an Inter-Ministerial Consultative Committee to consult on any matter related to the Authority’s functions or any domestic or international legislation that may affect the Authority’s functions.

	Chapter 9 to 11
Clause 29 - 42
	These clause relate to delegation of functions of certain listed functions and powers; provides for the designation, determination, appointment, prescription, withdrawal or cancellation of ports, points or places of entry or exit. Notwithstanding any other legislation, the power to designate, determine, appoint, prescribe, withdraw or cancel any port, point or place of entry or exit for the passage of goods or persons in and out of the Republic under any legislation may only be made with the approval of the Minister; reporting by the Minister to Parliament on an annual basis on the functioning of the Authority.


Conclusion 
Parliament has the responsibility to oversee the implementation of government policies. The Standing Committee on Finance, in line with the mandate of Parliament, should oversee the financial impact of government programmes. Although the Committee does not oversee the implementation of the policies to the same extent as portfolio committees, as a committee that oversees the implementation of the fiscal framework presented by the executive, it should keep track of revenue and expenditure issues, including how government is progressing in spending the funds that are allocated by the National Treasury. This is particularly important as the National Treasury accounts to the committee. As the custodian of the government purse, National Treasury should brief the committee regarding how revenue resources that were transferred to the National Revenue Fund were utilised
In terms of the impact on financial and soundness of the project, there are several consideration for the committee including the affordability of the BMA project. Closer inspection on funding should be requested from the departments and a model should be presented on the financial flow of the project. Furthermore, consideration should be made on ensuring that there are no undesirable consequences for shifting of services which may or may not impact efficiency.
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