
INTRODUCTION 

 

1. The General Council for the Bar (‘the GCB’) Parliamentary Committee would like to 

thank Honourable M Motshekga, MP, Chairperson: Portfolio Committee on Justice 

and Correctional Services, and members of the Portfolio Committee, for the 

opportunity to provide comments on the Prevention and Combating of Justice 

Administered Fund Bill [B26-2016] (‘the Bill’). 

 

2. This submission will deal in detail with specific clauses of the Bill, and make 

recommendations in regard to specific aspects of the relevant clauses which may 

require changes and/or further clarification.  

 

THE BILL 

 

3. Section 3(a) of the Bill provides as follows: 

“3. The following monies on behalf of third parties must be administered through the 

Fund. 

(a) money received in terms of maintenance orders made in terms of the 

Maintenance Act, 1998 (Act No. 99 of 1998)”. 
 

 

4. As presently formulated section 3(a) on the face thereof applies to all monies 

received by any person, on behalf of a third party such as a minor/dependent child, 

in terms of a maintenance order granted in terms of the Maintenance Act 99 of 1998 

(‘the Maintenance Act’). As such, the effect of the section as currently formulated is 

wide enough to encompass payment of maintenance for a minor/dependent child, 



by one parent to another parent or maintenance payments received on behalf of a 

minor child by administrators of deceased estates. 

 

5. Similar concerns arise regarding the wording of sections 3(d).   

 

6. It is submitted that the Bill does make it clear as to what amounts are required to be 

paid into the Fund.  

 

7. As such it is recommended that sections 3(a) and (d) be amended to make reference 

to receipt of monies received by particular persons and/or entities, such as for 

example the Clerk of the Maintenance Court. 

 

8. Section 3(c) of the Bill provides as follows: 

“3. The following monies on behalf of third parties must be administered through the 

Fund. 

 …. 

(c) money paid to court in terms of any Rule of Court or any other law, of which 

the intended beneficiary is a third party.” 

 

9. Section 3(c) would therefore appear to contemplate, inter alia, monies currently paid 

into the Guardians Fund.  

 



10. Currently, the Master of the High Court (‘the Master’) in each province administers 

the Guardians Fund.  

 

10.1. The Master receives monies on behalf of third parties in terms of section 86 

of the Administration of Estates Act 66 of 1965 (‘the Administration of 

Estates Act’);  

 

10.2. The Master pays out monies, upon application, to persons entitled to receive 

same in terms of sections 89-90A of the Administration of Estates Act; and 

 

10.3. The Master publishes a list of all amounts of R1 000 or more in the 

Guardian’s Fund, other than the amounts deposited therein in terms of 

section 93(3) of the Administration of Estates Act, which have been 

claimable and have remained unclaimed by the persons entitled thereto for 

a period exceeding one year but not exceeding three years. 

 

11. In regard to the payment of monies from the Fund, section 6(1)(b) of the Bill merely 

provides that money held in the Fund in terms of sections 3(a) to (d) “must be paid 

directly from the Fund to the party entitled to the payment in question”.  

 

12. In contrast, sections 90 and 90A of the Administration of Estates Act make detailed 

provision for the circumstances in which payments may be made to natural 

guardians, tutors and curators, or for and on behalf of minors and persons under 

curatorship as well as to usufructuaries, fiduciaries or to their tutors or curators.  



 

13. Significantly, these sections of the Administration of Estates Act provide for - 

 

13.1. Payments to be made to guardians, tutors and curators of monies required 

for the immediate maintenance, education or other benefit of minors or 

dependents; 

 

13.2. Payments - 

13.2.1. of any debt of the minor or other person;  

13.2.2. for the preservation or safe custody of any property of the minor 

or other person;  

13.2.3. for the maintenance or education of the minor or other person or 

any of his dependants; or  

13.2.4. to meet any current expenditure in any business or undertaking 

of the minor or other person carried on by the tutor or curator; 

 

13.3. Payments in respect any investment in immovable property within the 

Republic or any mortgage over such immovable property on behalf of the 

minor or other person, approved by the Master;  

 

13.4. Limitations in respect of the quantum of any such payments; and 

 

13.5. The lodging of security in certain circumstances for the refund of any such 

payments. 



 

14. It is recommended that consideration be given to the inclusion of similar provisions 

in the Bill. 

 

15. Further, section 87 of the Administration of Estates Act makes provision for the 

accrual of compounded interest, calculated on a monthly basis at the rate per annum 

determined from time to time by the Minister for Justice and Constitutional 

Development, in consultation with the Minister of Finance, in respect of “each rand 

of the principal of every sum of money received by the Master for account of any 

minor, mentally ill person or person with severe or profound intellectual disability, 

unborn heir or any person having an interest therein of a usufructuary, fiduciary or 

fideicommissary nature”, subject to certain exceptions. 

 

16. The purpose of this provision is to ensure that the value of monies held in the 

Guardians Fund on behalf of third parties is protected to some extent from being 

dissipated over time by for example the effects of inflation. 

 

17. While the Bill contemplates the payment of interest in respect of monies held for third 

parties in the Fund, no provision is made for the determination of the rate of interest, 

such as is made in section 87 of the Administration of Estates Act.  

 

18. More importantly, however, sections 6(2)(a) and (b) of the Bill provide that any 

interest which may accrue to amounts held in the Fund in terms of sections 3(a) to 

(d) of the Bill are to be applied to defray bank charges and any surplus interest is to 



be paid into the reserve account. It does not appear that the Bill contemplates that 

such surplus interest amounts are to accrue to the benefit of third parties on whose 

behalf monies are held in the Fund. 

 

19. The effect hereof is that monies, held in the Fund on behalf of minors or persons 

suffering under any legal disability for any extended length of time would not be 

protected from the effects for example of inflation, over time.  

 

20. It is recommended that the Bill be amended to include a provision that any interest 

payable on amounts held in the Fund accrue to the benefit of the third party on whose 

behalf such amounts are held. 

 

21. Section 5(1) of the Bill provides as follows:1 

“5.(1) The accounting officer must, within the Fund, open and maintain bank accounts as 

he or she deems fit and assign to each such bank account a name that clearly 

identifies the account, one of which must be a separate account known as the 

reserve account.” 

 

22. In contrast, section 86(2) of the Administration of Estates Act provides that whenever 

any monies are accepted or received by the Master under that Act or any other law 

or in pursuance of an order of Court, the Master “shall open in the books of the 

guardian’s fund an account in the name of the person to whom that money belongs 

                                                        
1  Given the provisions of section 5(2) of the Bill which in turn refers section 7 of the Public Finance Management 

Act 1 of 1999 ('the PFMA’), it is clear that the Bill contemplates that the “bank accounts” referred to in section 
5(1) are accounts with a bank registered in South Africa and approved in writing by the National Treasury as 
contemplated by section 7 of the PFMA. 



or the estate of which that money forms part: Provided that if it is not known to whom 

any such money belongs, or if it is more convenient, the account may be opened in 

the name of the person from whom that money has been received, or of the estate 

from which that money is derived, as the case may be”. 

 

23. Section 5(1) of the Bill grants a wide discretion to the Accounting Officer to open and 

maintain bank accounts as she or he sees fit. In regard to monies held in the Fund 

for and on behalf of third parties there does not appear to be any legally sustainable 

basis for the Accounting Officer to have a wide discretion as opposed to a narrowly 

proscribed discretion, in regard to the opening and maintenance of bank accounts 

within the Fund in respect of fund held on behalf of third parties.  

 

24. Section 5(4) of the Bill appears to contemplate that unclaimed monies held in the 

Fund become forfeit (presumably to the State, although the Bill does not expressly 

so provide), ten years after such monies have been paid into the reserve account in 

terms of section 5(4)(i) of the Bill. On the other hand section 93 of the Administration 

of Estates Act provides expressly for the forfeiture to the State of unclaimed monies 

in the Guardians Fund after a period of thirty years as from the date upon which a 

person became entitled to claim the said money from the Guardians Fund. 

 

25. There does not appear to be any rational basis for such a drastic reduction in the 

period within which monies may be claimed from the Fund in particular given that 

experience has shown that persons are often unaware of their rights to claim monies 

from the Guardians Fund and even where persons are aware of such rights, are 



unable to access monies in the Guardians Fund due to logistical challenges and 

resources constraints.  

 

26. It is recommended that the thirty year prescription period be retained. 

 

CONCLUSION 

 

27. The GCB Parliamentary Committee is grateful for the opportunity to present this 

submission to the Portfolio Committee on Justice and Correctional Services. We 

would like to continue supporting the work of the Committee in relation to this Bill 

and offer our assistance in that regard. 

 


