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ASISA SUPPLEMENTARY SUBMISSION TO THE STANDING COMMITTEE ON FINANCE 

FINANCIAL SECTOR REGULATION BILL, 2015 – 29 April 2016
SUMMARY OF COMMENTS ON PROVISIONS IN RESPECT OF SIGNIFICANT OWNERS

This supplementary submission follows ASISA’s presentation to the Standing Committee on Finance on 10 February 2016, when members of the Committee requested ASISA to summarize our concerns in relation to the provisions in the Bill pertaining to Significant Owners of financial institutions.  

Since the Committee public hearings, National Treasury has been engaging with ASISA in an attempt to understand ASISA members’ concerns. We are pleased to note that certain changes to be proposed by Treasury. However, certain remaining key issues still cause concern.

ASISA reiterates our support for the principle that the regulatory authorities should be in a position to proactively monitor and manage systemic risks and events in the financial services industry, so as to safeguard investors and the financial system as a whole.  Our understanding is that the Chapter in the Bill on Significant Owners is one of the mechanisms aimed at placing the authorities in this position.  In particular, ASISA supports the principle of the authorities monitoring an appropriate shareholding threshold, including a materiality component, in relation to control over a financial institution’s business. We agree that this should be consistent with international standards where appropriate.  However, it ASISA’s view that provisions in this regard should be balanced and proportionate. It is submitted that the provisions of the Bill should not be framed in a way that results in persons being included who are clearly not significant owners in the true/intended sense and/or who have no ability to materially control the business of the financial institution. Nor should the provisions result in the stifling of normal, legitimate asset management activities. This could have negative outcomes for investors which are often pension funds whose ultimate beneficiaries are the pension fund members.
ASISA welcomes some of Treasury’s proposed changes, most notably in respect of the shareholding threshold and the removal of the provision for an ad hoc lowering of that threshold. Our remaining concerns are set out below.

Control and influence

In terms of the Chapter on Significant Owners (with Treasury’s recently proposed amendments), regulatory approval will be required in advance before:

· Share acquisitions that result in holdings of above 15% 

· Entering into an “arrangement” that would result in an increase or decrease in a person’s ability to control or influence the business or strategy of the institution. This arrangement can take any form, and does not need to involve a share acquisition or disposal; nor is any materiality required to be present.

It is submitted that a significant distinction exists between control on the one hand, and influence on the other hand, and these two principles should not be conflated i.e. the ability to influence does not equate to control. It is those persons able to influence and who are in a position to take decisions, who can be said to have the control.  Therefore, ASISA believes that the existence of the ability to influence the business of an entity should not result in a person being deemed to be a significant owner, and this provision should be removed from the Chapter. This very subjective component could potentially result in the net being cast extremely wide to include junior and entry level employees as significant owners, which does not accord with the purpose of the Chapter.  Should the concept of “influence” remain, then it needs to be qualified to include an ability to substantially control or influence a material component of the business.
ASISA therefore remains of the view that the provisions relating to the arrangements as contemplated need to contain a clear and more express objective measure of materiality when it comes to determining the presence of control over the business of a financial institution.

Disposals and exiting of other arrangements

It is also submitted that there is not a need in every case for regulatory approval for share disposals (or the exiting of the other arrangements contemplated) which result in a person ceasing to become a significant owner, or where a significant owner reduces its stake in a material way.  In the majority of cases, the provision of notification of the authorities should suffice, and there are existing laws which already cover all South African companies and which could be leveraged e.g. the Companies Act requires shareholders to notify the company whenever a shareholder’s stake in a company crosses a multiple of 5%.  The Chapter in the Bill has been framed in such a way that where a listed entity has many operating subsidiaries that include an eligible financial institution, a shareholder who holds more than 15% in that listed entity and who wishes to reduce its shareholding to less than 15% will first have to wait for the approval of the regulator. The effect of this will be to potentially reduce the investment opportunity for institutional investors as well as the listed entities’ ability to raise capital.  Even where the regulator may approve the transaction, the time taken will be such that the markets will have moved, and this could result in losses to investors.  

“Arrangements” more generally 

ASISA is concerned that some of the proposed provisions are too wide and effectively bring substantially more persons into the net of significant ownership than those who would fall within the 15% shareholding threshold.  This could potentially result in unintended consequences for investors and adversely impact upon the liquidity of shares in listed entities, regardless of whether or not the 15% threshold comes into play. 

Appointment of a single board member 

Focusing further on the issue of control/influence over the business of a financial institution, ASISA members are of the view that the ability of a person to appoint a single member of a governing body does not, of itself, result in that person having a level of material control over the business of that financial institution, and certainly not to such a level that should require that person to be subject to the same requirements that are applicable to a significant owner who controls the majority of a board, or who holds 15% of an entity.  Likewise where a person’s consent is required for the appointment of a board member, e.g. where 50% shareholder approval is required to appoint a board member, and where some shareholders are present in person but have abstained or voted against a proposed appointment, resulting in only 49% approval being obtained, then a person who voted against but who held 2% of the shares could be said to have had the ability to consent to that approval by voting in favour of the appointment.  That person cannot be said to have had any level of material control over the business of a financial institution and therefore should not fall within the ambit of this Chapter.  Where a person has the ability to appoint the majority of a governing board, then only is it plausible that that person has the ability to control the business of the financial institution in question. However, should the principle remain that a person who has the power to appoint a single member of a governing body is a significant owner, we believe there must also be additional criteria to be met including whether that person substantially controls or has the ability to substantially control a material component of the business of the entity in question. In this regard the Companies Act has reference
.

Declarations

ASISA submits that the provisions of this clause should be amended to align with the other provisions of the Chapter, particularly in the case of the regulator declaring a person to be a significant owner by reason of their having material control (and influence, should that concept be retained) over the business of a financial institution.  To the extent that the control (and influence) provisions remain, a declaration (that follows the process set out in this section) should be required before a person can be said to have such material control (or influence) and thus fall within the ambit of this Chapter. 

General Exemption provision

Although the Bill contains general exemption provisions (s271), which could, we understand, enable an entity or person that falls within the ambit of one the widely framed provisions of the Bill to apply for an exemption from those provisions and the consequences of being a significant owner, ASISA still believes that the more regulatory certainty that can be achieved at the outset, the better for all concerned (regulators and investors).

Summary

Overall, ASISA believes that the criteria for determining who a significant owner is should be clear and objective, and preferably limited to shareholding, being the 15% level proposed. Other additional provisions should be removed in the interests of certainty and proportionality.  Aside from the shareholding threshold that exists in some current legislation, such as the Banks Act (15%) and Insurance legislation (25%), there is no current provision for these other types of measures in any existing financial services legislation, which position, it is submitted, should be maintained.  

� The Companies Act concept of “control” provides that a person controls a juristic person, or its business, if that first person, together with any related or interrelated person is directly or indirectly able to exercise or control the exercise of a majority of the voting rights associated with the securities of that company or the right to appoint or elect, or control the appointment or election of directors of that company who control a majority of the votes at the meeting of the board.  
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