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Notes on

Recusal from Chair by presiding officer

Background

The Speaker was requested to recuse herself from the Chair when the House was considering a motion to impeach the President, based on a Concourt judgement against the President. 

In that same judgement the Court found that the National Assembly had failed to uphold the Constitution. In that legal process the Speaker was a respondent as Speaker. It was on those grounds that members had asked her to recuse herself from the Chair.

In the Rules Subcommittee on 6 April 2016 it was requested that consideration be given to providing in the Rules for a presiding officer to recuse himself or herself.

Considerations

1. In any court case involving Parliament or the National Assembly, the Speaker is always ex officio the respondent on behalf of Parliament. That does not mean that normally the Speaker can be held personally responsible for events in Parliament that may be taken to court.

2. As a judicial concept, recusal relates to the judicial officer in a court who is required to hear a case and at the end of it pronounce judgement against defendants. The general rule in that context is the following, as stated by a judge in a case before the Supreme Court in 2009: 

“ Generally speaking a judicial officer must not sit in a case where he or she is aware of the existence of a factor which might reasonably give rise to an apprehension of bias.”

3. When a presiding officer takes the Chair in a meeting of the House, he or she is not thereby called upon to adjudicate on the business before the House in the manner of  a judicial officer, but essentially to maintain order in the meeting in compliance with the rules. In that respect there is a distinct difference between the role of a parliamentary presiding officer and that of a judicial officer in court. 

4. As a result the need for a presiding officer to recuse himself or herself from the Chair normally would not arise. Furthermore, it is generally considered to be out of order to suggest that a presiding officer is or may be biased in the performance of his or her functions as presiding officer. Accusations of such bias can only be dealt with in the House by way of a substantive motion against the presiding officer concerned.

Provisions in the Rules

1. In respect of personal or private financial interests, Rule 19A which is applicable to all members, including presiding officers, provides:

 Declaration of private interests: If a member has a personal or private financial or business interest in any matter before a forum of the Assembly of which he or she is a member, he or she must at the commencement of engagement on the matter by the forum immediately declare that interest in accordance with Part 2 of the Code of Conduct for members and comply with the other provisions of the Code.

2. Option: If it is felt that nevertheless the rules must provide for the recusal of a presiding officer from the Chair if there is a “reasonable perception of bias” on the part of a presiding officer's performance of his or her duties as such in relation to a matter before the House,  a rule could be introduced as follows:

Recusal of presiding officer: A presiding officer may/must recuse himself or herself from presiding at a meeting of the House when there is a reasonable apprehension of bias on grounds of direct personal interest of that presiding officer in the business before the House.

1

