TO: THE CONSTITUTIGNAL REVIEW COMMITTEE

SUBJECT : REVIEWING OF SFECHFIG ﬁEGﬁﬁﬁé OF THE CONSTITUTION

t. PURPOSE T¢ bring fotie stientfon of e Canstiiaional Review
Commitizs the specllic seotions of the Constiution that 1 fesl
reed fo be reviewsd.

L} BACHWEROUND AND DISCUSSBION
Some sooiy] s have Toroed the government o embask on &
matrerioth: task worsl regeneration. This is after we as the public
withessad Hhe soctal conduct Hiat was hower seen befers, when
e wWinessed e sver intressing incidents of oenagers having
thelr own children whom tey coldd not sipport and the increase
ot ihe backyand abotfien.

On Thigsday 30 May 2013, the argument was heard in the
Constiufional Court ot the consensual sexual conduct by
chifdren befween the: aged of 12 and 16 that the condunt should
not be oriminadised. 1 looks e the faw & contradicing iself in
ihat, in terms of the Sexusi Offerwes At having seargl
Intersourse with 2 person under the age of 18, the perpatrator
sotireis an offence known as the Siatulary Rape, On the other
side, we are fold #hef a 12 yegr old gifl can terminate her
pregnancy without the congent or consulting with her parents, If
the Censdifutional Court decrimilaise fhe sewel conduct by the
weragens, doet it mean fhe offence of Statiutory Rape now falls
awey? What is the constifutionality of aBowing the ehkildeen fo
ahgags In iresponsible and dangarous sexual condoct?

ics rmy visw, the clause " Soith Africa betods i @ who fve in #
is flawed ire thet, & givpes the foreigh nationals aulnmadic dghf o
clain e otvership of B lnd. This s why the foreiyrers &g
striving so Rad o fand o the South Afican ol because hay
know that onoe they land, they.are giuaranized the fight o land.
Souihy Africa should belfong to Bouth Afticans only and anyone
else who gets inte the eoaniny shoudd be tealed in ims of the
aleady existing laws, le, Inigration Act Foreign nationals,
incladihg the asyvlum seekets shoold not be granded e
sifizensilp mersly on the basls of them oeifing mrarnisd % e
Beaith African tadies,

2. Given sl e sights enshrined in the ConstituBon of the Republic
of Scuth Africa, i ks wetth nofing thal no provision is made for a
right to & cdme fee smitonmemt and or 2 right © adequate
profection agafnst orime. Our bws lack the deterent effect.

" People just de as they wish or think, Out iaws are rather reactive



3.

in the senge Hst they aliow e ocoitrente of ofime and the
sorrerihiess of wiengfiingss of the adt is proved lotg after the
Incldent arsd I B process, the poor, law abiding oliver
hegring ihe brunt Our laws ove criminalfriendly and { feel that
they need o be reviewed i we ore o see the degezse in
crimsingt afvitles,

Childrern's Rights

Section 28 (g} oreates fhe impreesion that a criminal conduct by
minors of teenagers is not a rezi orime yet there are bictims, It
grooming youny criminais whe will grow up with the belief that
cfimingsl conduct by chidrety & considered hol sefious and
thersfrs they can do as they wish. I should be nghsd that after
gach crime corvmitied, o matier who commmitted i oF haw Hittle it
fay aphear, there is abvays ant innocent vicimi{s! somewhere,
Winors s enagers should be educated from the early slages
that doig Siime & the violation of enciher human being's basic
right and that # is punishable by law. The children shold know
as earty a5 possidle thal doing orime is fke putiing your hand
infe the fre, you will burm your ﬁngem

Accose to Information

Sestion 32 () should rot apply In criminal ma!iam The defence

" gaing an unfeir advantags over the victim by accessing end uss

?T

mformation which is i T Interest of the complainantiviclim. As
the information 5 held by the siate, only the state shpudd
proditice such informatint whisn i Mas to prove a fact.

The rights of anesied, detained and ma&e& r&:e:rsms

Secffen 35 {1} fa}«the right foy sarhain sferd to any s&waﬁeﬂ
arrested, actused and detaied porson should Be wildidivn,
Thiz rght boosts the criminals’ age, o fesling hat they are the
writouchablas who &t sbove e jaw. They intanfionally coramit
alf sorts of critnes knowing very well thal when condranfed by tha
amhorifles after being caughi, Hwey will exercise the right o
remiain sliendt. # is Dhumane that & petaon commifls & shme and
kestps isisl as I nothilng has aver heppenied. Any suspedied or
arashed persons are only guesioned about whist they know or
th&ir involvement iy the comamission of a paificular oiime, based
an reasonubis susploions o facis. ¥ & therefore expeciad that
the suspects conprerate with the police fo prove el innosente

{BF ) end (11} rofloct the mockery of the harg work by the
potica. | il to undersiand the point in hat, the police officer
arasts 8 suspect and 2t the same Sme, il the same suspect
nof te arewer questions put fo Binyhier abowt what ofhe knows or
hisher involvement in the commission of a particalar orime.
When questioninig the suspectiarresied parsen, e pumpose s o
astablish the #ruth., The suspechsd person shopld dear Msfer



rame by soeperafing and honestly answer af questions put fo
hirnfher, if sfhe is indead not invebed or knplicated, sthe shalt of
course be released.

{c) Any suspegied, arrested, accused and delined person must
just prove Bisther Innocence by sooperating with e police. The
resistance indicates that such pesson is hiding somgthing and
this gives the pofice a valid reason to guestion and even detain
such person. Coopatating with the police does not man fo
admit or cordess samething one does not know. |t stands fo
reasoh that i imiost cases, the suspedts are the impertant smsce
of meriminafing evidence e Bagorplints, body saimples and
physical evideive found in possassion of suspecis woidd be
vrabtainabie.

{d} In most cases, the 48 hour perlod in wiich the grvesisd
peisor has to appedr befoie the Magistate beoomes o short
for the polfve investigators to collect all the refevant svidence for
the ptrpose of opposing ball (where necessary}y and sffestive
prosacution, I is this premature release of suspects that crestes
the impression that the stale tolerates and condones erime by
emphasizing the rights of pecple whe devive pleasure frah
Infringing wpon ofher people’s rights. Many cases are withiisswn
due fp lack of evidence amvd this ieaves the viclins and members
of the sooisty hopeless and disappointed at the siate and his
motivates some ondinaly cifizens o iake the law into thelr own
hards as tha only oplion,

{3} fg) § consiger & unfair thel the arrested person sheuld be
. provided with 2 legal practiioner ai the expense of the stale if
sifve caimot afford, B would appesr thet the stofe takes the
posiion of assisfing the pewmpeirator v further defeat the vicim
o aften has ne fingncizl, legal, mors) oF spiriteal subprat.

{ny Here, the lenfency of the Constitution towards citine is i the
open. it s more syinpathelic and protectve o the oriminals han
it i tor the Fnocent, vuinesable and lawwabiding citizens. it should
have conlgined & delerrent offect fn e wouithbe offenders but
the smessage it is sending i Hie soniely is fet, one can commmit
crng and sl reroatn constitutiorally hwocent, go on o ignore
1he polive by kieeping silent whets dguestioned and fnally defy the
oot by riot festfiving duting the pioceading. In other words the
crimingis' fmis aie mote impartant than those of the ordinary
Tt citlrens and vickns of oiime.

{& While &t is fair Tor the srreshed person to adduce and chaflengs
evidence, the Promotion of Acgess o informativn Adt showld not
apply fo the defense as  compromises the viclinfoomplalmant
who i wn would si# have to be grifled by the defense and the
state vithout any legal support on the vigtim's sids.



# | consider the termm “selfincrimination” as technical. iy
understarxiing theveof is that i is eguivatent to sither admission
or confession. There is nothing wrong ¥ & suspegt feels that
histher conscience i against Mimfrer and then chooses to admit
or cotifess to what she knows or has done. By hisfher own
adimission, further investigaion bas to be conducted & esiablish
the tuthfiiness of such admissionfronifession and ¥ £ indeed
leads to sucvessiut prosecution, we shall 2 say justice has besn
done. | fall & undersiand why! how can the iitezate, youlhfid and
mentilly handicapped suspects be ciassifed az the weaker
suspects who are »lnerable i urreasoriable interviewing whils
they themseives have proved fo be fit fo commit @ crime ke
rape. It is abways the weaker and the vulnerables who are the
actual victins of cime,

Limitation of Righis

Section 36

The fnterpretation of this section is too wide. It would appear that
the criminals’ righis are not affected. Under this section, the
suspects, arested, accused and defained persohs  are
continging with their guaranteed rights fo ignore the pelice by
remsining silent and defy the courts by refusing to festify, It
would  ssrve e potenfial ciminals well o pronounce fhe
immeddiate automatic fodelture { suspension of the wansgressor's
constitutional rights, :

CONCLESION

The Constitulion should pul mote effors efsuring that
everybody carfies out the personal sesponsibiity io-refraln from
infuring anoffier’s imerests. I should modeste the cufturs of
respent of another person's right for a peacsful co-existerice,
Everybody should fedl obliged to exemise the reouired sele
restraif. Nobody should dalm the enBifement f@o erjoy the
advariages of the system without fulfilling histher cwi obligation
of reftalring fom infiinging upon other peaple's rights.
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