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Universities South Africa 
Proposed amendments to the Higher Education Amendment Bill [B36-

2015]  
 
Introduction 
 

1. This appendix is supplementary to and must be read together with the submission to the 
Portfolio Committee by Universities South Africa. It deals with the detail and suggests alternative 
wording for several sections in the Bill. 

 
Definitions of “higher education” and of “provide higher education” (clause 1 
 

2. The Bill proposes a definition of: “higher education: as follows 
 
‘‘ ‘higher education’ means all learning programmes which must be registered in accordance with the 
provisions of the National Qualifications Framework Act, 2008 (Act No. 67 of 2008), as a qualification or 
part-qualification on the HEQSF, regardless of whether such programmes are in fact registered or not 
on the sub-framework.’’; 

 
3. This suggests an unfortunately instrumentalist notion of higher education; “higher education” 

is more than this and encompasses the advancement and dissemination of knowledge. We 
propose instead: 

 
‘‘ ‘higher education programme’ means a learning programme which must be registered in accordance 
with the provisions of the National Qualifications Framework Act, 2008 (Act No. 67 of 2008), as a 
qualification or part-qualification on the HEQSF, regardless of whether such programme is in fact 
registered or not on the sub-framework.’’ 

 

 Similarly we  propose an alternative definition of :provide higher education” as follows: 

 “ ‘provide higher education’ means to perform any or all of the following in the name of a higher 
education institution-  
(a)   register a student for a higher education programme; 
(b)   take responsibility for the provision and delivery of a higher education curriculum; 
(c)   assess a student’s performance in a higher education programme; and  
(d) confer a higher education qualification;” 
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Definitions and the proposed typology of higher education institutions 

4. We have two concerns about the way in which “university”, “University College” and “Higher 
Education College” are defined in the Bill.  

 
5. The first is a technical one and we propose a simple change to resolve it.   This typology is 

intended to be applicable to public and private HEIs. Yet the definitions appear to limit the 
applicability of envisaged regulations to public HEIs, in that the regulations are to be prescribed 
in accordance with sections 3(3) (a) and 20(5) (b).  The new subsection 3(3)(a) will be the wrong 
subsection: if there are to be regulations they should be prescribed in terms of section 69 and in 
terms of policy determined under subsection 3(1). Making the regulations subject to policy 
determined in terms of section 3(1) ensures that the policy is determined after consultation with 
the CHE.  
 
The Act does not have a subsection 20(5) (b) nor does the Bill propose one. (An early draft of the 
Bill did.)   
 
We therefore propose that if Parliament wishes to adopt this typology the following proposed 
definitions should be amended by the substitution of: 

 
 “section 69 and in terms of policy determined in terms of section 3(1)”  
 

for  
 

“sections 3(3)(a) and 20(5)(b)”.  

in the following definitions 
 

‘university’ means [any university] an institution providing higher education and with a scope and range 
of operations including undergraduate and postgraduate higher education programmes, research and 
community engagement, which meets the criteria for recognition as a university prescribed by the Minister 
in accordance with sections 3(3)(a) and 20(5)(b) and established, deemed to be established, converted, 
or declared as a university under this Act;’’; and 
: 
‘‘ ‘university college’ means an institution providing higher education, but with a limited scope and range 
of operations and which meets the criteria for recognition as a university college as prescribed by the 
Minister in accordance with sections 3(3)(a) and 20(5)(b) and established, deemed to be established, 
converted, or declared as a university college under this Act; 
 
‘‘ ‘higher education college’ means an institution providing higher education, but with a limited scope 
and range of operations, and which meets the criteria for recognition as a higher education college as 
prescribed by the Minister in accordance with sections 3(3)(a) and 20(5)(b), and established, deemed to 
be established, converted, or declared as a higher education college under this Act;’’; 

 

6. The second is substantive. First, we believe that the criteria for differentiation (as between 
universities, university colleges and higher education colleges) are so important to the landscape 
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of higher education institutions that they should not be relegated to subordinate legislation.   
Secondly, while we see the need for university colleges (and with hindsight the  fact that some new 
universities might have been better launched as university colleges) we believe that the typology 
needs a much more careful and considered approach, and one that would clarify the roles of 
these three types, the differentiation implicit in the existing types: university, comprehensive 
university and university of technology and of how technical and vocational educational colleges 
(TVET Colleges)  relate to or are a subset of higher education colleges. We propose that the 
Department be asked to propose a solution to this. 

The definition of spouse (clause 1) 
 

7. The definition of spouse proposed is as follows. This definition is needed to ensure that a council 
member or an employee declares the interests of his or her or their “spouse” We believe that the 
following proposed definition is too limiting. 

 
spouse’ means a person’s partner in a marriage— 
(a) recognised as such in terms of the laws of the Republic or a foreign country; or 
(b) concluded in terms of Islamic or other religious rites;’’; 

For this purpose (combatting collusion and conflicts of interest) we suggest that this be replaced by 
the following, which uses the definition parliament enacted in the Taxation Laws Amendment Act,  
2015 which was ‘‘spouse’’ as including a person  in a same-sex or heterosexual union which is 
intended to be permanent 

spouse’ means a person’s partner— 
(a) in a marriage  recognised as such in terms of the laws of the Republic or a foreign country; or 
(b) in a marriage concluded in terms of Islamic or other religious rites; or 
(c) in a same sex-or heterosexual union which is intended to be permanent. 

 

The definition of employee (clause 1) 

8. The Act defines an employee as any person employed at a public higher education institution. 
While this definition works for most purposes it does not when read with section 34(4). As it 
stands all and every “employee” are subject to subsection 34(4).  
 
In practice this means that, for example, a person who is to be appointed as an external examiner 
for a thesis (for a once off fee of say R2000) must make the declaration and notification required 
by subsection 34(4).  
 
The public service limits the parallel requirement to SCM (supply chain management) employees 
and designated officials. In order to ensure that the provision targets all who are or might be 
involved in the procurement process and in order to relieve HEIs of what is otherwise  an 
unnecessary burden we propose that the definition of employee be replaced by the following: 
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“employee” means any person employed by a public higher education institution provided that for the 
purposes of subsection 34(4) “employee” shall mean any full time employee at middle management 
level or above and any part time person engaged in supply chain management”.   

PAJA and  PAIA (Proposed insertion in S 2 of the principal Act) 

9. Early versions of this Bill included the following proposed amendment to section 2 of the Act. 
The first paragraph of the Memorandum that accompanies the Bill explains the need for this, and 
yet inexplicably this proposed provision has been omitted (we suspect after the Memorandum 
had been drafted). We urge the portfolio Committee to insert the following provision. The need 
for this is eloquently captured in the Memorandum. Without it the object of the Bill, as given in 
para 1.1 of the Memorandum, will not be achieved.   

  
If this is to be done, the definitions of PAJA and PAIA that were to have bene included in the Bill 
will need to be re-introduced.  

2A. Interpretation and conflict of laws” 
“(1) This Act prevails over any other law dealing with higher education other than the Constitution. 
(2) Notwithstanding subsection (1) or any other provision of this Act, any administrative action taken in 
accordance with the provisions of this Act must comply with all the relevant provisions of the Constitution, 
PAJA and PAIA and in the event that there is an irreconcilable conflict between the Act, the Constitution, 
PAJA and PAIA, the provisions of the Constitution, PAJA and PAIA, in the appropriate order,  take 
precedence.” 

 

Ministerial powers to determine transformation goals for the sector and to institute 
oversight mechanisms (clause 3 of the Bill)  

10. The Bill proposes new powers for the minister.  These are set out in the proposed subsection 
3(3) 

(3)The Minister may, in terms of the policy contemplated in subsection (1) and in the interest of the 
higher education system as a whole[,]: 
(a) determine the scope and range of operations of— 
[(a)] (i) public higher education institutions; 
[(b)] (ii) private higher education institutions; and 
[(c)](iii) individual public or private higher education institutions; 
(b) determine transformation goals for the higher education system and institute appropriate oversight 
mechanisms; and 
(c)  develop articulation and recognition of prior learning frameworks for the post school education and 
training system.’’. 

 
(a) Transformation goals and oversight mechanisms 

While policy determined in terms of subsection 3(1) follows consultation with the CHE, the 
determination of transformation goals for the system and the institution of oversight mechanisms 
would not, (though these goals must be in terms of policy contemplated in subsection 3(1)).  
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We have pointed out that the terms transformation and transformation goals are not defined, are 
vague and invite the possibility of legal challenge. We therefore suggest that these terms be 
defined.  

In addition as we believe that the Minister should exercise any such power after consultation with 
the CHE we propose that this provision should be amended as follows: 

“3.     Determination of higher education policy 
(1) The Minister must determine policy on higher education after consulting the CHE. 
(2) The Minister must- 
      (a) publish such policy by notice in the Gazette; and  
      (b) table such policy in Parliament 
(3) The Minister may, in terms of policy contemplated in subsection (1) and in the interest of the 
higher   education system as a whole and after consultation with the CHE  

 (a) determine the scope and range of operations of— 
 (i) public higher education institutions; 
 (ii) private higher education institutions; and 
(iii) individual public or private higher education institutions; and  

(b) determine transformation goals for the public and private higher education system and   
       institute appropriate oversight mechanisms.” 

 

(b) RPL and Articulation frameworks  

During 2014 and 2015 SAQA has developed articulation and RPL frameworks and has required of 
the Quality Councils that they augment these for their areas of responsibility. If the Minister has 
powers to develop further frameworks confusion is inevitable. We propose that the provision in 
clause 3 which proposes a new subsection 3(3)(c) be dropped from the Bill. 

As an alternative, we propose that in place of the proposed 3(3)(c) the following new subsection 
3(4) be inserted: 

(4) The Minister may, in terms of policy contemplated in subsection (1) and in the interest of the higher   
education system as a whole in consultation with SAQA and after consultation with the CHE develop 
articulation and recognition of prior learning frameworks for the post school education and training 
system.’’. 

 
Limitations on the juristic capacity of public higher education institutions 
 

11.  The Bill seeks to define (and therefore limit) the powers of a public higher education institution 
to invest. This is done by the proposed insertion of the following subsection after subsection 20(5) 

 
 ‘‘(5A) Notwithstanding subsection (5) a higher education institution may invest its funds with a financial 
institution as defined in section 1 of the Financial Service Board Act, 1990 (Act No. 97 of 1990), or in 
securities listed on an exchange as defined in section 1 of the Securities Services Act, 2004 (Act No. 36 
of 2004), or in such other prudent investments in financial investments and assets as the Commissioner 
for the South African Revenue Service may determine for public benefit organisations.” 

 

This provision has the (unintended, we believe)  consequence of limiting  an HEI’s powers to invest. Of 
particular importance to universities this may prevent a university investing in start-up companies set up 
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for the purpose of beneficiating the intellectual property developed by its members. We believe that it may 
also contain a university’s powers to invest in a PPP were such contemplated (for example for student 
housing). 

As we have pointed out in our submission the proposed provision was suggested (by representatives of 
Universities South Africa) during the deliberations of the Task team but in an entirely different context. This 
provision was proposed as part of a provision that would have read: 

 
(1A) The council’s powers to establish or acquire an interest in a separate legal entity, or to transfer 
any assets, including any real right in immovable property, to a trust or a non profit company, shall 
be subject to such regulations, including regulations on annual reporting, as may be prescribed by 
the Minister in terms of section 69(dAA) provided that the regulations prescribed by the Minister 
may not limit the council’s powers  
(a) to establish, or to licence, or to acquire an interest in a separate legal entity where the purpose 

of so doing is to commercialise its intellectual  property; or 
(b) to invest with a financial institution as defined in section 1 of the Financial Service Board Act, 

1990 (Act no 97 of 1990) and/or in securities listed on a stock exchange  as defined in section 
1 of the Stock Exchanges Control Act, 1985 (Act no 1 of 1985) and/or in such other prudent 
investments in financial investments and assets as the Commissioner for the South African 
Revenue Service may determine for public benefit organisations. 

 
We argued in the task team that the envisaged (1A) was unnecessary, but that if it were to be 
enacted the provisions in (a) and (b) were necessary.  

What we now have is a proposed provision (in Section 20; whereas the above was to have been an 
amendment to section 27) that omits the very important proviso (a). We note also that this proposed 
provision is :”notwithstanding subsection (5)”. We believe that this should be subsection (4). 

How is this to be remedied? 

Our preference would be to delete the proposed subsection 5A from clause 5(d) of the Bill, and 
renumber the proposed 5B to be 5A. 

As an alternative we propose the following: 
 

‘‘(5A) Without limiting the generality of subsection (4) a public higher education institution may  
(a)    establish, licence, or acquire an interest in a separate legal entity where the purpose of so doing 

is to commercialise its intellectual  property; 
(b)   invest its funds with a financial institution as defined in section 1 of the Financial Service Board 

Act, 1990 (Act No. 97 of 1990), or in securities listed on an exchange as defined in section 1 of 
the Securities Services Act, 2004 (Act No. 36 of 2004), or in such other prudent investments in 
financial investments and assets as the Commissioner for the South African Revenue Service 
may determine for public benefit organisations; and  

(c)    with the permission of the Minister, enter into a public private partnership with a view to 
furthering its objects. 

 

Ministerial directives (clause 16 of the Bill)  
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12. The Bill proposes significant amendments to the provisions enacted in 2012 in regard to 
ministerial directives. Subject to what we have proposed above in regard to PAJA in particular, 
we support these with minor reservations as to the wording of some proposed sections. The 
following proposed provisions deal with Ministerial directives.   

 

42. (1) The Minister may issue a directive to the council of a public higher education institution if the 
Minister, after having complied with the provisions of subsection (3), has reasonable grounds to 
believe that the Council or the management of that public higher education institution— 
(a) is involved in financial impropriety or the public higher education institution is being otherwise 
mismanaged;  
(b) is unable to perform its functions effectively; 
(c) has acted in an unfair, discriminatory or wrongful manner towards a person to whom it owes a 
duty under this Act or any other law; 
(d) has failed to comply with any law; 
(e) has failed to comply with any directive given by the Minister in terms of section 39; or 
(f) has obstructed the Minister or a person authorised by the Minister in performing a function in 
terms of this Act. 
(2) A directive contemplated in subsection (1) must state— 
(a) the nature and extent of the deficiency; 
(b) the negative impact of the deficiency on the institution and or higher education in an open and 
democratic society; 
(c) the steps which should be taken to remedy the situation; 
(d) a reasonable period within which the steps contemplated in subparagraph 
(c) or any other steps contemplated by the higher education institution and approved by the Minister, 
must be taken; and  
(e) the manner in which the council of the public higher education institution concerned must provide 
written information to the Minister in respect of compliance with the directive 
(3) Before making a decision under subsection (1), the Minister must— 
(a) give notice to the council of the intention to issue a directive; 
(b) provide the council with the reasons for the intended directive; 
(c) give the council a reasonable opportunity to make representations; and 
(d) consider the representations contemplated in paragraph (c). 
(4) In the event that the Minister has reasonable grounds to believe that the council of the public 
higher education institution concerned has failed to comply with the directive contemplated in this 
section within the stated period, or the steps taken fail to remedy the deficiency within a reasonable 
period of time, the Minister may, depending on the circumstances— 
(a) appoint an independent assessor in accordance with section 44; or 
(b) appoint an administrator in accordance with section 49B; or 
(c) take any other appropriate action allowed by this Act or any other 
law.’’. 

First, we suggest that the Council should have the opportunity to rectify a problem before the 
Minister makes a decision in terms of subsection (1); the failure may be egregious, but both 
unknown to the Council and readily put right, and in such cases the Council should have the 
opportunity to put it right. This, we believe would be simply resolved by replacing 3(b) and 3(c) 
by the following: 

(b) provide the council with the reasons for the intended directive, including details of the alleged 
failure; 
(c) give the council a reasonable opportunity to rectify the failure and/or to make representations; 

 Secondly, we are concerned about the implications of the provision relating to an allegation that 
the council or management had “acted in an unfair, discriminatory or wrongful manner towards 
a person to whom it owes a duty under this Act or any other law”. An individual in this position 
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will have other remedies in law, and these we believe are the appropriate remedies if the Minister 
is not to be put in a position where the Minister takes the role that the courts or the CCMA should 
properly have.   We therefore prose that this subsection 42(1)(c) be deleted from the Bill and the 
following subsections be renumbered accordingly.  

Terms of office of administrators 

13. The provisions governing the role and functioning of an administrator are supported. But we 
believe that there remains room for confusion about the provisions regarding the termination of 
an administrator’s functions.  

49H. (1) The term of office of an administrator is terminated in the event 
of— 
(a) the constitution of the council of the higher education institution in accordance with the 
institutional statute of the higher education institution concerned; 
(b) passage of time; 
(c) death or incapacity; 
(d) resignation; or 
(e) removal from office by the Minister. 
(2) The decision contemplated in subsection (1)(e) must be taken with due observance of the 
provisions of section 2A. 
(3) The Minister may in instances where the term of office of an administrator is terminated in 
accordance with subsection (1)(b) to (e) appoint a new administrator after consultation with the 
principal of the 
higher education institution concerned for the remainder of the term of office of the previous 
incumbent. 
(4) Sections 49BA, 49D, 49F and 49G apply with the changes required by the context to an 
appointment made as contemplated in subsection (3). 

 
The administrator may have been appointed to govern the HEI or to do this and to execute the 
management of the institution.  If the first only, then the appointment must terminate, not, we 
suggest, on the constitution of the council, but on the date on which the council takes over the 
governance function. If the administrator has both roles, it may not be sufficient for the new 
Council to assume the governance function, but it may be necessary for the administrator to 
remain in place until the new council has put new management in place. 

 
National institutes: a suggested correction 
 

14. A typo in the previous legislation has been continued in the Bill: “specific scope or 
application” has been repeated and should be corrected to “Specific scope of 
application” in the four instances in which it appears of which the following is an 
example. 

 
49K. (1) The Minister may, after consultation with the CHE and the public higher education 
institutions affected by the establishment, establish a national institute for higher education as a 
juristic person with a specific scope or application. 

 
Power to be granted to the Minister to require a public HEI to offer a qualification or 
part qualification on the sub-framework for trades and occupations (clause 37 of the 
Bill)  
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15.   We know of no good reason for the proposed section 65D and cannot see where or why the 

minister would wish to have such powers. The exiting provision, it seems to us, caters adequately 
for the instances where the Minister identifies a need for a qualification or part qualification on 
the sub-framework for trades and occupations to be offered in the country or in a given region. 
No reason for this provision is advanced n the Memorandum. Unless the Department provides 
a convincing case for this we propose that your committee delate this clause in the Bill. 

 
 
37. Section 65D of the principal Act is hereby amended by the substitution for subsection (2) of 
the following subsection: 
‘‘(2) Any public higher education institution identified by the Minister in accordance with policy 
determined under section 3, must offer an education programme or trade and occupational 
learning programme that leads to a qualification or part-qualification on the sub-framework for 
trades and occupations contemplated in section 7(c) of the National Qualifications Framework 
Act and in compliance with any condition set by the Minister.’’. 
 
 

 
Universities South Africa 
15 February 2016 
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